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National Representation for District of Columbia 

Efforts of leading organizations and citizens 
of the District of Columbia to secure national rep- 
resentation continue. Recently there was a hearing 
before the House Judiciary Committee on the House 
joint resolutions 11 and 32, proposing a constitu- 
tional amendment empowering Congress to grant 
the District of Columbia national representation in 
Congress and the electoral college. A citizens’ joint 
committee for national representation appeared as 
the principal advocate of the amendment, while 
representatives of various organizations also pre- 
sented petitions. 

In this connection an alternative plan for 
solving the district representation problem, pre- 
pared by Mr. Frank Sprigg Perry, of Washington, 
and distributed some time since, has a certain in- 
terest. The author of this plan proposes not the 
adoption of a constitutional amendment, which he 
regards as unusually difficult, but the creation of a 
state out of the present District of Columbia.’ He 
argues that an act of Congress with, perhaps, the 
consent of the legislature of the state of Maryland 
would settle the question, whereas a constitutional 
amendment would require not only Congressional 
action, but the consent of the legislatures of three- 
fourths of the forty-eight states. 

“Under the Constitution,” the memorandum 
continues, “Congress has the right to erect new 
states and admit new states into the Union. This 
can be done from any territory over which Con- 
gress has exclusive jurisdiction, and it matters not 
whether that territory has an organized territorial 
government or is an unorganized territory. While 
many states were admitted only after they had been 
organized as territories, one state, California, had 
no previous territorial or state government before 
its admission. Vermont, Maine, Kentucky and 


West Virginia were formed from parts of other 
states with the consent of the legislature of the 
states affected. There is no provision in the Con- 
stitution limiting or defining the territory of the 
United States which may be erected into a state; 
nor is there any provision which prohibits Con- 
gress from erecting the State of Columbia out of the 
District of Columbia. * * * The District of Colum- 
bia is territory belonging to the United States and 
can be considered as an organized or unorganized 
territory. In either case Congress exercises ex- 
clusive jurisdiction over such territory, and has the 
right to admit it into the Union as a state.” 


Executive Committee Decisions 

At the fecent meeting of the Executive Com- 
mittee in New Orleans on January 5, 6, 7 and 8, the 
Secretary was directed to invite the International Bar 
Association and the Canadian Bar Association to send 
one or more delegates to attend the annual meeting 
of the American Bar Association in 1921. He was 
also requested to notify Sir James Aiken, President 
of the Canadian Association, that if Lord Stearndale, 
Master of the Rolls, is invited to attend its meeting 
in 1921, the Executive Committee of the American 
Bar Association will be pleased to have him attend its 
meeting. 

The Committee decided to set aside the Friday 
morning session of the Association meeting for a 
symposium on the general topic, “Administration of 
Justice.” It further requested the President to appoint 
a committee of three to investigate the advisability 
of amending the Constitution for the purpose of im- 
proving the method of selection of general and local 
councils, such committee to report to the Executive 
Committee at its next meeting, with authority to 
publish in the Journal any amendments to the Con- 
stitution which it may deem wise, so that such amend- 
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ments may be passed upon by the Association at its 
next meeting. 

A resolution by Mr. James D. Andrews, of New 
York, relative to the co-operation of the American 
Bar Association with the American Academy of Juris- 
prudence in the proposed work of a systematic classi- 
fication and restatement of the law was referred to a 
subcommittee forinyestigation. Judge George T. Page 
suggested an amendment to the Constitution provid- 
ing that the dues shall be fixed from time to time by 
resolution of the Executive Committee, which was 
referred to a committee for investigation and report. 

The President was authorized to appoint a com- 
mittee of five to investigate possible co-ordination of 
the work of the sections and committees with a 
view of attaining definite objects of accomplishment ; 
also to appoint a subcommittee of three to investigate 
the feasibility of incorporating the Association and 
to report thereon to the committee at its next meeting, 
and a subcommittee of five to arrange all details of the 
1921 meeting, including program and annual dinner. 

An appropriation of $2,500 was made for the work 
of the Commissioners on Uniform State Laws. Ad- 
ditional amounts were appropriated for sections as 
follows: Legal Education, $1,000; Criminal Law, 
$250; Conference Bar Association Delegates, $250. 
Additional allowances for committees were: Pub- 
licity, $500; Noteworthy Changes in Statute Law, 
$250; Uniform Judicial Procedure, $100; Change of 
Date of Presidential Inauguration, $250; Classifica- 
tion and Restatement of Law, $200; Legislative 
Drafting, $500; Law of Aviation, $250. 





Speed in Constitution Making 


New Hampshire’s tenth constitutional conven- 
tion has furnished a remarkable example of speed 
and effectiveness, according to an article by Leonard 
D. White in the February Michigan Law Review. 
“It met originally in June, 1918,” he says,*“sat for 
three days, during which it organized, appointed its 
committees, debated and disposed of an important 
constitutional question, and then adjourned await- 
ing the quieter days of peace. Upon reconvening in 
January, 1920, it concluded its work within seven- 
teen days, at an expense of less than $50,000, and 
proposed only seven amendments, five of which had 
been submitted to the voters by previous conven- 
tions. For a body of over four hundred men, meet- 
ing in the midst of rapidly changing conditions and 
dealing with a constitution which is today substan- 
tially the same document as that adopted in 1784, 
this may well be-said to be an unusual record of 
brevity and dispatch. 

“This record is emphasized when it is under- 
stood that three of the proposed amendments were 
adopted by the convention after a favorable com- 
mittee report without a word of debate, that a 
fourth was discussed only on a motion for recon- 
sideration, and a fifth was debated on the floor not 
more than twenty minutes. The record of the con- 
vention may also be viewed from another angle. 
The income tax amendment was debated for one 
day, a proposal to grant broad powers of taxation 
to the legislature was debated one day and part of 
a second; the growing timber tax amendment was 
debated, in both sessions, three days; methods of 
amending the constitution, one day; the size and 
basis of apportionment of the House of Representa- 





tives, one day; and the pension amendment, part of 
one day. A day means a period from eleven o’clock 
in the morning to four o’clock in the afternoon.” 


Century of Maine Jurisprudence 


The recent celebration of the centennial of the 
jurisprudence of Maine at Augusta January 12 was 
an event of interest and importance. The celebra- 
tion was held under the auspices of the Maine State 
Bar Association and was the principal feature of the 
twenty-second meeting of that body. All the ses- 
sions of the Supreme, Judicial and Superior Courts 
of the state were adjourned so that the Justices 
could attend. Senior Associate Justice Henry King 
Braley, of the Massachusetts Supreme Court, was 
present to represent that commonwealth and its 
Supreme Court. There were interesting historical 
addresses in addition to other features of the pro- 
gram. Hon. John F. Sprague, a lifelong student 
of Maine history, spoke on “A Century of the Bar 
of Maine;” Judge Clarence Hale of Portland, of 
the United States District Court, spoke on “A 
Century of the Federal Courts in Maine,” and 
Chief Justice Leslie C. Cornish on “A Century 
of the Supreme Court of Maine.” At the close of 
Chief Justice Cornish’s address the whole audience, 
applauding, rose—a spontaneous tribute to the 
courts of Maine and the story of their life which 
had been so accurately and inspiringly told. 


California to the Front 


The California State Bar Association, one of 
the most active legal organizations in the country, 
has come to the front with a plan which ought to 
produce excellent results. At its recent meeting a 
special representative was appointed as correspond- 
ent to furnish the Journal with information, not 
only respecting the Association but also the pro- 
fession in that state. The gentleman selected is 
Professor Maurice E. Harrison of San Francisco. 
By this step the California Bar Association not only 
seconds the efforts of the Journal, as the official 
publication of the American Bar Association, to 
carry out that organization’s policy of keeping in 
touch with State Associations, but it also insures an 
adequate presentation of matters of legal interest 
in the state to the bar of the entire county. 





John Marshall’s Biographer 


Appreciation of Hon. Albert J. Beveridge’s 
great contribution to my, 6 ae and legal liter- 
ature in his “Life of John Marshall” was manifested 
at a recent banquet given to the distinguished 
author in Indianapolis under the auspices of the 
Indiana Bar Association, the Indianapolis Bar As- 
sociation, and the Lawyers’ Club. It was attended 
by leading representatives of the Bar of Indiana 
and well known lawyers from other middle western 
states. Addresses were made by George T. Buck- 
ingham of Chicago, Carl C. Schuyler, of Denver, 
Dean Henry M. Bates, of the Law School of Mich- 
igan University, William Marshall Bullitt, of Louis- 
ville. Mr. Beveridge responded with an address 
expressing his appreciation of the honor paid him. 
Frank C.* Dailey, of Indianapolis, presided as toast- 
master. 
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TO THE AMERICAN BAR ASSOCIATION 





President Blount Writes Letter Outlining Some of the Most Important Functions and Benefits 
of the Organization 





T IS suggested that I, who was honored with your 

confidence at your last annual election, should 

avail myself of the happy medium of our Journal 
to bring myself into closer touch with you than I 
could do without its assistance and I seize the op- 
portunity with eagerness. 

I have no message to bring you. You perhaps 
are thinking the same thoughts that I think, and 
I know that you are each animated with the same 
earnest desire which animates me,—to see the Asso- 
ciation grow in numbers and hence in its power for 
good and in the influence which it exerts. It now 
has about 12000 members. The Bar of the United 
States has more than 100,000 members, so that 
those whom we have garnered in constitute but a 
tithe of all the American lawyers. The Association 
has been in existence for 42 years, and while its 
growth has been steady, yet if it be an organization 
worth belonging to, the proportion of members to 
non-members is certainly too small. 

Perhaps our members have been too modest in 
seeking additions to our ranks, fearing lest we 


should distain our worth by self-praise, and that. 


our active canvass might savor of commercial 
methods. Perhaps—and out of many I shall follow 
but one perhaps—the functions of the Association 
are not understood, and it has been, and is, expected 
to accomplish things which it was not intended to 
accomplish. Of this I am certain, because many 
times during my long membership in the Associa- 
tion I have had propounded to me inquiries as to 
what practical functions the Association exercises 
in the world of law and lawyers, and in the larger 
world of men, and as to what it does to justify its 
existence. I have endeavored to answer and I now 
set down shortly, but only in part, my answers as 
to some of the functions of the American Bar Asso- 
ciation, in order that they may perhaps eke out your 
weightier responses to the doubting Thomases who 
may question you. 

The questions are not to be wondered at, for 
practicality is the fetish of the age. It is assumed 
that it will insure success, and that success is the 
primary object of life. We can readily admit this 
if success be given its broadest and best significa- 
tion—the accomplishment of something worthy of 
the doing. But we cannot admit it if the name be 
confined to the accumulation of worldly goods and 
the enjoyment of the benefits incident thereto. 

We concede at once that except to a negligible, 
and, I assume, intentionally neglected, degree the 
Association does not concern itself with the details 
of the pleading or practice or procedure of. the 
courts, or at all with the technique of the law, or 
in the encyclopedic presentation of points of law, 
or of information as to specific cases decided by the 
courts, unless they be of broad general interest. 
All these things are necessary to the lawyer who 
would faithfully and well serve his clients and him- 
self, but they may safely be relegated to law schools, 
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encyclopedias, digests, and discussions among mem- 
bers of local bars, when questions of individual 
local interest arise. Obviously, it would be impos- 
sible for the Association to present to its large num- 
ber of members living in divers territories and 
under diverse laws, information of decided cases 
and enacted statutes of value to each member in 
the conduct of his individual business, and it wisely 
and properly refrains from attempting to do so, and 
confines its functions to a sphere both narrower 
and broader—narrower in the subjects embraced, 
and broader in that it generalizes and endeavors to 
influence the general conduct of its members, and 
to add to the higher enjoyment and the more perfect 
development of professional life, rather than to 
effect the successful handling of multitudinous in- 
dividual legal affairs, or to enhance the volume of 
law practices or the incomes flowing therefrom. In 
the successful accomplishment of the former pur- 
pose an incidental benefit may result to the latter, 
but such benefit is not the main purpose, or, in fact, 
any substantial purpose, of the Association. 

If, then, these are not the functions of the 
Association, what are its purposes and functions? 
Permit me shortly to summarize some of them as 
they have appeared to me during a quarter of a 
century. 

One of its functions—its ethical function—is 
to heighten and. satisfy the sense of the members 
of the Bar of their obligations to themselves, to the 
courts, to litigants, (both their client and his op- 
ponents), and to apply this heightened sense to the 
conduct of their affairs with their fellow men. Most 
men, including most lawyers, are honest. The 
honesty, however, which so shapes its course as to 
avoid statutory penalties is not a good enough 
honesty for a lawyer (or for anyone else), and the 
lawyer should be taught that there is a high intel- 
lectual honesty which will absolutely forbid him 
from trespassing upon or injuring the rights of 
others, no matter how advantageous such trespass 
or injury may be to him or his client. Such honesty 
coincides with the Golden Rule. But even the 
Golden Rule loses efficiency unless it be made a 
matter of daily precept and of association with those 
who practice it. The American Bar Association 
affords this precept and the constant influence of 
this association. No nobler code of right thinking 
and right doing has ever been evolved than the 
code of ethics of the Association, and no lawyer 
can read it without being profoundly impressed with 
the thought that the makers of it were instinct with 
the sublimated character of the trust which is im- 
posed upon lawyers when they are permitted to be- 
come vicars of justice by service in its temples. 
If the American Bar Association had done nothing 
else except formulate this code of ethics it would be 
entitled to eternal gratitude and praise as the con- 
stant stimulator of the higher natures of men. If I 
should be requested to direct the reading of a 
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lawyer, I should insist that he should read this code 
annually, in order that his ideals might be kept 
constantly suffused with the high principles therein 
so clearly enunciated. 

But the Association not only furnishes the pre- 
cepts, but also the example. By the method of its 
selection of its members the best types of the bar 
are admitted and those of lower types are excluded. 
By this process of elimination men of high ideals 
constantly augment its ranks and the body becomes 
almost all leaven. It is impossible that a body thus 
constituted should not be the repository of that 
which is most ethical in thought and practice, and 
equally impossible that the foci, inside of the Asso- 
ciation, of dissemination of the highest doctrines 
should not permeate others with whom they daily 
come in contact, although such others be not of 
the Association. A single lawyer walking with an 
unfaltering step the path of idealistic rectitude will 
elevate the thoughts and practices of the whole bar 
with whom he lives, and, of course, when there are 
many such examples the effect is wider and deeper. 
A lawyer once said to me that he began the prac- 
tice in a country town, where each lawyer was 
intent upon success in his cases and controversies, 
no matter what mcans might be used to compass 
such success, and that he having no other sur- 
roundings, and knowing no other moralities had 
become like-minded, and that it had never occurred 
to him that there were higher and better aims of 
the profession until he heard a lecture on legal 
ethics. Inherently honest and desirous of right 
doing, but theretofore uninformed as to the finer 
chords of life, he reattuned himself and has become 
of the most honored and revered in his community. 
With each member of the Association an epitome 
of ethics, the aggregate influence of all the members 
upon the bar at large is immeasurable. Is it not 
worth while for the Association to be an uplift? 
And is it not worth while for each member to be a 
part of that uplift? And is any success more worth 
striving for than a success in making the Bar purer 
and better? 

A not less important function is its stabilizing 
function. The great stabilizers of the people of 
the United States are the Federal Constitution and 
the Constitutions of the several States. All theories 
of the Government, of men, and of their legal re- 
- lations to each other must be measured by the 
Constitutions ordained by them. Erratic and de- 
structive theories find in them the chiefest barriers. 
Lawyers, by their training, are the staunchest up- 
holders of the Constitutions. And the members of 
the American Bar Association are preeminently 
such upholders. The air of its annual meetings is 
surcharged with their firm resolve that constitu- 
tional rights shall be made known and preserved, 
and that assaults upon them shall be met and frus- 
trated. And each address delivered and each senti- 
ment uttered exalts the fundamental law as framed 
by the fathers and is an exhortation to its perpetua- 
tion. Unity of thought and unity of purpose 
springing from constant communication of high 
resolves brings strength and effectiveness which 
could not come from individual and isolated thought 
and effort. No man could listen throughout one 
meeting of the Association, much less throughout 
several meetings, to the calm, thoughtful, conserv- 
ative but firm exposition of the rights guaranteed 
by our Constitutions and to the announcements of 


unswervable adherence to those rights without 
having his own conceptions clarified and his convic- 
tions crystallized and hardened, and without an 
awakened resolution to do his part in the resistance 
to aggression upon such rights. 

And having his conservatism in the mainten- 
ance of constitutional rights strengthened and in- 
tensified, the same influences make him conservative 
in the maintenance of ail the rights of his fellow- 
men, and make of him the antagonist of wild theo- 
ries of government and regulation—a stabilizer not 
an unsettling disturber. 

The Association has also a distinctively educa- 
tional function, (See the admirable article of Pres- 
ident H. L. Carson at p. 412 of Vol. VI, No. 3 of 
the A. B. A. Journal). Not only are there delivered, 
but by means of the Journal, there are distributed, 
addresses, formal and informal, emanating from 
some of the most distinguished minds in the world, 
—the President of the United States, the Chief 
Justice, and Justices, of the greatest Court on earth, 
Senators and Representatives of the National Con- 
gress, Judges of the United States Courts of great 
renown, Judges of the highest Appellate Courts of 
the United States, Chancellors and Vice-Chancellors 
and Lord Chief Justices of our Mother Country, 
learned maitres from France, Juris Consulti from 
Italy steeped in the ancient and modern law of 
Rome, our legal brethren from over the Canadian 
border, compeers from Japan and other men of 
equal wisdom and merit. Nowhere, except in the 
Association, can so many founts from which a 
lawyer may drink be found. Nowhere else do the 
founts pour out to the lawyer purer and more abun- 
dant streams of legal lore, of liberalizing world 
thought, of patriotism, and of those things by which 
a lawyer should shape his life. 

There is another source of education which 
must not be omitted,—the reports of the Committees 
of the Association. I will not stop to particularize, 
except to say (without invidious distinction against 
those not mentioned) that there are storehouses 
of information gathered by weeks and months of 
unremitting toil in the reports of the Committees 
on commerce, trade and commercial law, interna- 
tional law, jurisprudence and law reform and com- 
parative law, storehouses which never would have 
been filled but at the command and with the foster- 
ing care of this Association. 

And—but I am forgetting that I am writing 
a letter and not a disquisition, and that the limits 
of the former do not permit me to indulge myself 
further. I would gladly add to the functions of the 
Association commented upon by me the bringing 
together of most charming companions, overflowing 
with comradeship, earnestness and humor, gravity 
and good nature, and a blending of the social qual- 
ities which endear one gentleman to another, and 
I would with equal gladness remind you of the ful- 
ness of enjoyment which we have gained in testing 
the broadhearted hospitality of the cities where we 
have met, but these and other functions must be 
left to your appreciative memories. 

Let me add that I have created no new thought, 
but have merely aspired to stimulate by suggestion. 
so that you may be incited to meet any animad- 
version as to the probable uselessness of the Asso- 
ciation, and may assist in increasing the number 
of its members, and thereby enlarging the scope 
of its well-doing. W. A. Brount 
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RAILWAY WAR EQUITIES NOT COVERED BY LAW 





Failure of Dent Act of March 2, 1919, to Provide Relief for Certain Expenditures of Roads 
for Government Benefit Before and During Struggle 





By Jennincs C, WIsE* 


I.—Historical 

O the credit of the public service corporations 
Tor the United States which were upon the ad- 

vent of war in 1917 engaged in railway trans- 
portation, it may be said with some assurance that 
no other industrial interests of the country dis- 
played more patriotic zeal in responding to the needs 
which the emergency developed. These vast in- 
terests did not await the call of the Government, or 
attempt to deal with it in a purely commercial way, 
as they might have done had they been actuated 
solely by mercenary motives. 

On the contrary, at once on the declaration of 
war by the United States, they hastened to recon- 
stitute and enlarge the scope of the common agency 
they had created for co-operation with the govern- 
ment in the transportation of troops and supplies 
to the Mexican border. On April 11, 1917, the fol- 
lowing resolution was subscribed by practically 
every railroad company in the United States: 


RESOLVED, That the railroads of the United 
States, acting through their chief executive officers 
here and now assembled, and stirred by a high sense 
of their opportunity to be of the greatest service to 
their country in the present national crisis, do hereby 
pledge themselves, with the Government of the United 
States, with the Governments of the several states, 
and one with another, that during the present war 
they will coordinate their operations in a continental 
railway system, merging during such period all their 
merely individual and competitive activities in the ef- 
fort to produce a maximum of national transportation 
efficiency. To this end they hereby agree to create 
an organization which shall have general authority to 
formulate in detail and from time to time a policy 
of operation of all or any of the railways, which policy, 
when and as announced by such temporary organiza- 
tion, shall be accepted and earnestly made effective 
by the several managements of the individual railroad 
companies here represented. 


The administration of this resolution was en- 
trusted to an Executive Committee of five railroad 
presidents, which Committee soon came to be 
known as the Railroads’ War Board. At once they 
endeavored to discover the means and the methods 
by which the railway carriers of the country might 
most efficiently cooperate with the Government in 
the winning of the War. 

At the outset it was perceived by both the rail- 
way executives and the Secretary of War that the 
military enterprise upon which the country had 
been launched would impose demands upon its in- 
dustries of a nature hitherto undreamed of; that 
an international conflict of the magnitude of the 
Great War must needs require not only a marshal- 
ling of men, but a complete mobilization of the eco- 
nomic resources of the Nation with a consequent 
diversion of those resources from the industrial ends 
of peace to the highly technical needs of modern 
warfare. 

_ The cry of our military allies was at first for 
Service 
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material aid which could not in the nature of things 
be furnished them save through the prompt re- 
organization of our transportation facilities, nor 
would the Nation itself even in the absence of the 
additional burdef imposed upon it by the Allies 
have been able to mobilize its forces without a 
more complete coordination of its transportation fa- 
cilities than was possible with them operating in 
their individual corporate capacities. vast and 
unprecedented, therefore, was the sudden demand 
which the War imposed upon the railroads that the 
patriotism of the corporate operators, however ar- 
dent and praiseworthy, soon proved to be an inade- 
quate substitute for the coordination and centralized 
control which the development of a maximum effi- 
ciency in a minimum of time required. Natural 
though it were under the novel circumstances, un- 
fortunately, Federal control was not assumed at 
once, so that during the period which elapsed be- 
tween the entrance of the country into the War 
and the assumption of Féderal control by the Pres- 
ident, the carriers, though willing enough to co- 
operate in every way possible, were not fully ad- 
vised as to their responsibilities. 

Out of the uncertainties of the situation and the 
eagerness of the railroad companies to serve the 
Government without stint, much confusion arose 
as to the liabilities of the latter. On one point only 
there appears to have been complete unanimity of 
action. Whatever the Government demanded of 
them was to be provided up to the limit of their 
abilities to meet its needs. The question of com- 
pensation was one that was not to embarrass the 
Government through delay pending an understand- 
ing as to the ultimate reimbursement of the rail- 
road companies for their outlays, and so enormous 
expenditures were made by them with full reliance 
upon the sense of justice of the Government and a 
grateful Nation, and without any clearly defined 
agreement on the subject. 

There was a duty, however, which those en- 
trusted with the administration of these great cor- 
porate interests owed to the private owners of the 
properties committed to their control as well as the 
one which was owing to the public and to the Gov- 
ernment by those interests, and that duty was so 
to limit their undertakings that the property of the 
stockholders and bondholders of the railroads as 
commercial enterprises would not in effect be con- 
fiscated to public use. There was clearly a point 
beyond which unremunerated cooperation in the 
scheme of National Defense and in the conduct of 
the War would have this effect. 

It was seen that the situation was one of first 
impression, in so far as the railways were con- 
cerned, for no precedents existed definitive of the 
extent to which public service corporations were 
liable on their own account for the extraordinary 
outlays which the emergency of an international 
conflict entailed upon them. The principle of law 
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was well understood, of course, that the charters of 
public service corporations impose upon those to 
whom they are granted contractual obligations to 
the public, but it was not believed that under the 
law the private owners, or the bond and stockhold- 
ers of public service corporations, are liable to un- 
reimbursed contributions from their private estates 
through outlays essential to the National defense. 
While the private owners who held franchises from 
the Government were conceded to be obligated 
through their corporate charters to furnish a rea- 
sonably efficient service to the public, and if needs 
be to surrender their properties, such as they were, 
to the Government for value, the idea had never 
been advanced that public need might override the 
business judgment of the operators of public service 
corporations, and compel them to risk their capital 
in unprofitable investments for the National wel- 
fare, or to so operate their properties under the 
pressure of a National emergency as to incur an in- 
evitable pecuniary loss. Indeed, it may be said 
that no law would have been deemed constitutional 
that would have had the effect of converting a 
commercial enterprise on the part of the private 
stockholders into a public agency at the expense 
of its owners, for such a conversiom would be no 
more nor less than confiscation by the Government 
of private property for public use. 

The limitations upon their powers were soon 
recognized by the railway executives of the coun- 
try, and though no delay was permitted in fulfilling 
the demands of the Government, an effort was 
made to arrive at an understanding with the Secre- 
tary of War regarding a basis of settlement for the 
vast outlays that had already been and were yet 
to be made in its behalf. When the magnitude of 
the necessary outlays became apparent Mr. Fairfax 
Harrison, Chairman of the Railroads’ War Board, 
addressed the Secretary of War on June 28, 1917, 
as follows: 


In the interest of expedition of the requirements 
of the Government, this Committee has recommended 
to the railroads of the country that they proceed to 
meet the Government’s requirements, whatever they 
may be, in the matter of-construction of trackage for 
the cantonments. 

The Committee knows that you will realize that 
the investment in this respect will run into large fig- 
ures. We do not feel that, considering the temporary 
nature of these camps, there will be profits from trans- 
portation in connection with them sufficient to justify 
the investment on a commercial basis. We agree, 
however, that within reasonable limits the railroads 
should, provide rail connections to the limits of the 
camp sites. We urge, however, that the Government 
should reimburse the railroads for the costs of all rail- 
road construction required within the camp sites, in- 
cluding temporary tracks for contractors, if any. 

We make this statement to protect our rights in 
the premises and will be glad to have an opportunity 
to discuss the question on its merits with whomever 
you may designate, in the effort to reach a fair set- 
tlement. 


Nothing could have been more fair to all parties 
concerned than the attitude which this communi- 
cation manifested. In the interest of expedition 
the railways were willing to proceed to do whatever 
they were called upon to do, knowing that the pro- 
gram of construction being pressed upon them and 
constantly enlarged was a commercially unprofit- 
able one. Willing as they were to bear a reason- 
able share of the cost, at the same time it was 
properly urged by them that steps be taken to 


arrive at a common understanding in advance as 
to the apportionment of the entire cost between 
the railroads and the Government. 

The only recorded response to the letter quoted 
ever received by the Railway Association was that 
of the Secretary of War, dated June 30, 1917, in 
which, after acknowledging the receipt of the letter 
of Fairfax Harrison, it was added: 

I will be glad to take up with you at any time 
any question arising out of this situation. As I under- 
stand it, however, the arrangements have been fairly 
well perfected. 


After the exchange of these letters railway 
construction went on apace, the railroad companies 
responding with the utmost alacrity to the extra- 
ordinary demands made upon them, deferring all 
questions as to ultimate reimbursement for their 
outlays to future adjustment. Nor were the agents 
of the War Department, including the Chief of 
Engineers and the Chief of Construction, advised 
concerning the basis of settlement. Opinions varied 
widely as to who was to bear the ultimate cost. 
Meantime, the railroads continued to spend vast 
sums on projects initiated and pressed upon them 
by the innumerable agents of the War Department, 
without questioning the powers of those who pos- 
sessed the apparent authority to represent the needs 
of the Government. 

In their course they do not appear to have been 
as wise as they were patriotic. It is also true that 
many of their outlays were upon projects which 
would never have been sanctioned by the corporate 
managements as essential to the efficient operation 
of the railway carriers. Indeed, little discretion was 
allowed those managements as to how their sys- 


tems should be reorganized and physically enlarged: 


to absorb the expanded business of the Government. 
Necessarily, therefore, many costly and unneces- 
sary developments were undertaken which, while 
apparently they did inure to the sole benefit of the 
railways were not of their choosing and which, in 
so far as they were uneconomical, at least, might 
have been avoided. It is submitted, however, in 
view of the circumstances under which some of 
their outlays were made, even though without con- 
tractual agreements, that they were amply protected 
against ultimate responsibility therefor since there 
was nothing that they might have done which was 
not done to protect themselves save to refuse to 
meet the requirements -of the Government and 
thereby delay the progress of the military prepar- 
ations. 

Federal control was finally assumed by the 
President by Proclamation on ener 26, 1917, 
subsequent to which date, that is on January 1, 
1918, the United States Railroad Administration 
came into being. From now on the transportation 
systems over which Federal control had been as- 
sumed were operated not in their corporate capaci- 
ties but as a Governmental instrumentality under 
the direction cf the President through the Secre- 
tary of War and the Director General of Railroads 
until on March 1, 1920, Federal control was relin- 
quished. 

That the President acted within his statutory 
powers in assuming control over the railway car- 
riers is not questioned, yet the wording of the pro- 
clamation by which he effected that measure was 
unfortunately confused. 

In the Proclamation of December 26, 1917, the 
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President, after setting forth the authority vested 
in him by the joint resolutions of the Senate and 
House of Representatives of April 6, 1917, and De- 
cember 7, 1917, and the Act of August 29, 1916, 
declared that he would take possession and assume 
control on December 28, 1917, of the railways 
“through Newton D. Baker, Secretary of War,” but 
it is to be noted that in the following paragraph he 
directed that “the possession, control, operation, 
and utilization of such transportation systems, 
hereby by me undertaken, shall be exercised by and 
through William G. McAdoo, who is hereby ap- 
pointed and designated Director General of Rail- 
roads.” The two declarations are not entirely ¢on- 
sistent. 

It is true that in a statement appended to the 
Proclamation of December 26, 1917, the President 
declared: 

The Secretary of War and I are agreed that, 
all the circumstances being taken into consideration, 
the best results can be obtained under the immediate 
executive direction of the Hon. William G. McAdoo, 
whose practical experience peculiarly fits him for the 
service and whose authority as Secretary of the Treas- 
ury will enable him to coordinate as no other man 
could the many financial interests which will be in- 
volved and which might, unless systematicaly directed, 
suffer very embarrassing entanglements. 

In this explanation, however, there was nothing 
to divest the Secretary of War of the authority over 
and responsibility for the railways which had been 
vested in and imposed upon him, other than in con- 
nection with the actual direction of the Railroad 
Administration. Nor was it attempted in any other 


instrument to define clearly the powers and duties 
of the Secretary of War with respect to the railways, 


though in the original proclamation of December 
26, 1917, such powers were conferred upon the Di- 
rector General of Railroads as would appear to 
have made him wholly and directly responsible to 
the President, and to have reduced the authority 
of the Secretary of War over him to the status of 
a mere constitutional fiction. 

In assuming contro] of the vast estate of the 
railways the President had recognized the conflict- 
ing nature of the financial interests involved in the 
measure, and the grave danger of their becoming 
entangled. Though he expressly declared that the 
“public interest must be first served,” it was also 
expressly provided in his Proclamation that “noth- 
ing herein contained, expressed or implied, or here- 
after done or suffered hereunder, shall be deemed 
in any way to impair the rights of the stockholders, 
bondholders, creditors, and other persons having 
interests in said systems of transportation or in the 
profits thereof to receive just and adequate compen- 
sation for the use and control and operation of their 
property herein assumed.” The President also ex- 
pressly declared that in order to insure the protec- 
tion of the private owners of the railroads he had 
brought the financial interests of the Government 
and their own under a common direction. And, so, 
too, in the statement appended to the Proclamation 
of December 26, 1917, the President employed these 
reassuring words: 

Investors in railway securities may rest assured 

that their rights and interests will be as scrupulously 


leoked after by the Government as they could be by 
the directors of the several railway systems. 


The situation was then, that the railroad com- 
panies, after having already expended vast sums 


without hope of commercial gain, and in many in- 
stances without the protection of a contract of any 
kind defining the liabilities of the parties, in so far 
as their corporate capacities were concerned were 
as if they were extinct after December 28, 1917. 
Temporarily, at least, they were dead, and no power 
had been deemed to reside in them to dispose of 
their estates through an executor. They were to 
be regarded as owners of estates who in the eyes 
of the law were temporarily extinct, and whose es- 
tates were to be administered not by an executor 
named in their testaments, but by an administrator 
named by the President just as a court would have 
done in the case of individuals who had died in- 
testate. 

There was no doubt that the United States 
Railroad Administration was to be the administra- 
tive instrumentality, just as its name implied, by 
which the President was to exercise control, but 
the question remained, was the Secretary of War 
through whom the President had declared that he 
had taken possession and assumed control, to be 
responsible in some measure for the control that 
was assumed through him, or was the Director 
General ef Railroads to be wholly responsible for 
that control, and directly responsible therefor to 
the President? : 

That question has never been answered. 

March 26, 1918, the Director General of Rail- 
roads published an order known as General Order 
No. 15, in which he attempted to define the basis 
upon which all subsequent construction by the rail- 
roads would be undertaken. It was purely an exec- 
utive order, ex parte in nature, and could not b 
ex post facto application alter the contractual obli- 
gations of the parties which had thertofore come 
into being. It disposed of all doubts as to future 
expenditures on the part of the railroads but in 
no sense answered the question as to compensation 
for past_outlays. As to that question the records 
of the War Department will show that it dealt 
with the railroads after Federal control was as- 
sumed on a purely contractual basis without any 
sense of responsibility for them, just as it had done 
prior thereto, and that after January 1, 1918, the 
Director General of Railroads and consequently the 
Railroad Administration did not thoroughly coor- 
dinate with the War Department with respect to ~ 
the ultimate interests of the railroad companies. 
This appears from the fact that on March 2, 1919, 
almost two years after a state of war had been de- 
clared to exist, the Secretary of War and the Di- 
rector General of Railroads entertained widely di- 
vergent views as to the respective liabilities of the 
War Department, the Railroad Administration, and 
the railroads in their corporate capacities for the 
outlays made by the railroads, despite frequent ef- 
forts on the part of the last; who were the sufferers, 
to obtain a decision. It certainly does not appear 
that the conflicting financial interests of the Gov- 
ernment and the railroad companies were, in fact. 
brought under a common direction as it had been 
intended that they should be, nor that the rights 
and interests of the owners of railroad securities 
had been “as scrupulously looked after by the Gov- 
ernment” as they would have been by the corporate 
directors of the railway systems involved. Indeed, 
it was not until Congress enacted the Dent Act on 
March 2, 1919, nearly two years after a state of 








JouRNAL issued by AMERICAN BAR ASSOCIATION 





war had come into being, that the railroads were 
able to seek a measure of relief, and this they were 
left to obtain, if possible, in their corporate capaci- 
ties, at their own expense, and entirely without the 
aid of the Railroad Administration to whose con- 
trol they had been committed during the period 
when a large portion of their expenditures had been 
made. 

From the foregoing brief account it appears 
that the situation of the railway transportation 
companies of the country was throughout the War 
never an enviable one, nor is it difficult to imagine 
the real hardships which the private owners of 
these properties have sustained as a result of the 
ill defined liabilities involved in the erstwhile con- 
version of the railroads from commercial to Gov- 
ernmental use. To many it must seem almost in- 
conceivable that those vast and complex interests 
could have been drawn into the situation in which 
they allowed themselves to be placed, without some 
more definite guaranties than were given, and that 
even when they did become involved they should 
have accepted the situation without a more insis- 
tent demand for the clearer defining of their rela- 
tions with the Government. To the spirit of pa- 
triotism which animated all concerned must be at- 
tributed what otherwise would be inexplicable. 


II.—Dent Act in Relation to Railroad Companies 


The claims of the railway carriers against the 
War Department, arising out of their operations 
during the War, were of three general classes. 
First, there were those based upon formal written 
contracts with the Secretary of War-for which the 
law as it existed afforded adequate legal relief. The 
second class, embracing informal agreements, ex- 
press or implied, were provided for by the Dent Act 
of March 2, 1919, the nature and limitations of 
which are not generally understood. 


Under Section 3744 of the United States Re- 
vised "Statutes, contracts must be in writing and 
signed at the end by both parties. The provisions 
of this statute as to reducing the agreement to 
writing and both parties signing one instrument are 
in the nature of a statute of frauds and are for the 
protection of the United States only (New York and 
Porto Rico Steamship Co. v. U. S. 239 U. S. 88; 
St. Louis Hay and Grain Co. v. U. S. 191 U.S. 159.) 
Failure to comply with them will not, therefore, 
prevent the United "States from enforcing the con- 
tract. The requirements of the statute as to the 
execution of an affidavit of disinterestedness and 
filing in the Returns Office are held not to effect the 
enforceability of the contract (Clark v. U. S. 95 
U. S. 539). The effect is, however, to immediately 
divide War Department contracts into two classes: 
those executed in compliance with the statute, some- 
times called formal, and those not so executed, often 
called informal. With the former are to be classi- 
fied those contracts which are made in accordance 
with the amendments to Section 3744, namely, those 
made under Section 6853 of the Compiled Statutes, 
which provides that contracts involving an amount 
not in excess of $500 may be made in the manner 
common among business men, and those made under 
Sections 6853a, 6853b, 6853c, and 6854 of the Com- 
piled Statutes, which amend both the preceding acts, 
and provide generally that all contracts of the Quar- 
termaster General, Chief of Ordnance, Surgeon Gen- 
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eral and Chief Signal Officer to be performed in 
not more than sixty days or involving payments 
not exceeding $500 may be entered into under such 
regulations as may. be prescribed by the bureau 
chiefs. The distinction is further emphasized by 
the principle that any agreement is invalid unless 
it be on sufficient consideration, or as sometimes 
stated, to the interest of the United States to make 
it. The Secretary of War could not, therefore, by 
a supplemental agreement, cure the informality of 
the contract, for the contract was already enforce- 
able against the contractor and it would not be to 
the interest of the United States to give him rights 
to enforce it against thie Government unless he gave 
something more in return. The only right of the 
contractor on such an informal contract was held 
to be on a quantum valebat or meruit for property 
or services actually delivered toe and accepted by 
the United States. Such implied contracts are not 
shut off by revised statutes 3744 and the amend- 
ments (Clark v. United States, 95 U. S. 539). In 
order to remedy the disability, which applied to 


great numbers of war contracts, including those, 


with the railroads, the Act of March 2, 1919, known 
as the Dent Act, was passed. 

No Act of Congress in recent years has been 
more generally misunderstood, perhaps, than the 
Dent Act. In terms it is in part as follows: 


BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That the Secretary of War be, and he 
is hereby, authorized to adjust, pay, or discharge any 
agreement, express or implied, upon a fair and egui- 
table basis that has been entered into in good faith 
during the present emergency and prior to November 
twelfth, nineteen hundred and eighteen, by any officer 
or agent acting under his authority, direction, or in- 
struction, or that of the President, with any person, 
firm, or corporation for the acquisition of lands, or 
the use thereof, or for damages resulting from notice 
by the Government of its intention to acquire or use 
said lands, or for the production, manufacture, sale, 
acquisition, or control of equipment, materials, or sup- 
plies, or for services, or for facilities, or other purposes 
connected with the prosecution of the war, when such 
agreement has been performed in whole or in part, or 
expenditures have been made or obligations incurred 
upon the faith of the same by any such person, firm, 
or corporation prior to November twelfth, nineteen 
hundred and eighteen, and such agreement has not 
been executed in the manner prescribed by law; PRO- 
VIDED, that in no case shall any award, either by 
the Secretary of War or the Court of Claims, include 
prospective or possible profits on any part of the 
contract beyond the goods and supplies delivered to 
and accepted by the United States and a reasonable 
remuneration for expenditures and obligations or lia- 
bilities necessarily incurred in performing or pre- 
paring to perform said contract or order; PROVIDED 
FURTHER, That this Act shall not authorize pay- 
ment to be made of any claim not presented before 
June thirtieth, nineteen hundred and nineteen: 


The inadequacy of this Act to satisfy in full 
the purely moral, or the third class of claims of 
the railroads against the United States must appear 
from the most cumsory examination of its terms. 
In the first place, it did not enlarge the adminis- 
trative powers of the Secretary of War to do more 
than adjust an additional class of contracts; in the 
second place it clothed him with no judicial powers 
whatever. 

The charge that the Secretary of War “adjust, 
pay, or discharge any agreement, express or im- 
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be reasonably construed to mean that he was vested 
with judicial authority. At most it may be said to 
have imposed upon him a duty similar to that of 
a referee in effecting a settlement between the Gov- 
ernment and a claimant on a contract. Furthermore, 
since the existence of a contract is essential to re- 
lief under the Dent Act, relief could only be ob- 
tained thereunder where the claim rested upon a 
legal as distinguished from an equitable or moral 
basis. It has been seen that under the pressure of 
public necessity and without the official guidance 
of the Government the railroads had been permitted, 
even if not constrained to expend enormous sums 
in the interest of the National Defense without the 
protection of agreements of any kind for their re- 
imbursement, and often under circumstances from 
which no contract could be implied. At best, there- 
fore, the Dent Act even in theory afforded the rail- 
roads but partial relief. 

Within the brief time prescribed, that is up 
to and including June 30, 1919, a period extending 
less than four months beyond the publication of 
the Act, the railroads were required to file their 
claims, and this during a time of tremendous pres- 
sure when their organizations were being taxed to 
the utmost to handle the returning Army. The 
time limit imposed would have afforded them under 
normal circumstances insufficient opportunity to 
consider their rights and properly to prepare claims 
based upon those rights. Until now they had been 
led to believe that their interests were being guarded 
and that their rights would be enforced by the Rail- 
road Administration. Suddenly, and, in many cases 
unexpectedly, they were called upon to do that for 
which years rather than months were required, 
wholly unadvised if not misled as to what action 
the Director General of Railroads was expected te 
take in their behalf. 

Notwithstanding the disadvantages under 
which they labored, with creditable energy and the 
most commendable good faith, the railroads pro- 
ceeded to prosecute their claims under the Dent 
Act, filing approximately 1400 claims aggregating 
$40,000,000, which were eventually acted upon by 
the Claims Board Transportation Service, appeal 
lying to the Board of Contract Adjustment, to the 
Secretary of War, and to the Court of, Claims, in 
the order named. 

Functioning as a bureau of the War Depart- 
ment Claims Board, the Claims Board Transporta- 
tion Service was by analogy the court of first in- 
stance presided over by a Special Member of the 
War Department Claims Board with power to make 
settlement and approve awards in the name of the 
Secretary of War. Of the total number of claims 
filed about half in number and amount were volun- 
tarily withdrawn after tedious and costly investi- 
gations, having been shown to be on their face 
equitable rather than legal claims, or claims of a 
purely moral as opposed to a contractual nature. 
It appeared that most of these had been filed under 
a misapprehension of the scope of the remedial act 
of March 2, 1919, by reason of the fact that insuffi- 
cient time had been afforded for that act to be 
carefully studied and digested. Of the remaining 
claims which were affirmatively acted upon about 
500 were disallowed, awards being made in the 
case of but 198 claims, which were settled for about 
$2,500,000, or approximately 6 per cent of the ag- 
gregate amount of the claims originally presented. 


In all but a very few instances relief was denied 
upon appeal to the Board of Contract Adjustment 
and the Secretary of War. It would appear, there- 
fore, from the number of the ‘moral or equitable 
claim of the railroads which were erroneously pre- 
sented in good faith under the Dent Act, that this 
third class of claims for which no relief has thus 
far been provided, is enormous in the aggregate 
amount. 

IlI.—The Moral or Equitable Claims of the 
Railroads Against the Government Arising out 
of Projects Undertaken in Connection with the 
War Department. 

In the broad sense in which the term equity is 
herein to be employed in connection with the third 
class of claims of the railroads against the Govern- 
ment, equity is taken to signify natural justice. The 
equitable claims of the raiiroads arising out of their 
relations with the Government through the War 
Department are merely assumed to be those for 
reimbursement for expenditures made in the inter- 
est of the public without any agreement whatsoever 
between the Government and the railroads as to 
the ultimate compensation of the latter. 

It is conceded that a moral claim must in the 
nature of things be very clearly established within 
certain definite limits, even before it is entitled to 
serious consideration, but while it is not proposed 
herein to open a floodgate of Governmental gener- 
osity at the expense of the public, it will be at- 
tempted to show that there is a class of unsatisfied 
claims remaining to the railroads on which they are 
entitled to reimbursement. 

There are innumerable authorities to the effect 
that private property may not be appropriated to 
public use without ultimate compensation by the 
Government, nor does it appear from these that the 
legal basis of a contract is essential to recovery. 
Said Mr. Justice Field in the leading case of United 
States vs. Pacific Railroad, 120 U. S., 227: 


Private parties cannot be charged for works con- 
structed on their lands by the Government to further 
the operation of its armies. Military necessity will 
justify the destruction of property, but will not com- 
pel private parties to erect on their own lands work 
needed by the Government, or to pay for such works 
when erected by the Government. The cost of build- 
ing and repairing roads and bridges to facilitate the 
movements of troops, or the transportation of supplies 
and maintenance of war, must, therefore, be borne by 
the Government. 


And in United States vy. Russell, 13 Wall 623, 
it was said by Mr. Justice Clifford: 


The taking of private propgrty by the Govern- 
ment when: emergency of the public service in time 
of war is too urgent to admit of delay is everywhere 
regarded as justified, if the necessity for the use of 
property is imperative and immediate, and any danger 
impending; it being equally clear that the taking of 
property under such circumstances creates an obli- 
gation on the part of the Government to reimburse 
the owner thereof to the full and complete value of 
the service or property so taken.* 


Despite these authorities Congress so framed 
the Act of March 2, 1919, as to provide relief for 
obligations incurred upon agreements only, though 
it included quasi contracts. It did, however, direct 
that the legal obligations which it thus recognized, 


*See also: City of Chicago v. Sturgis, 222 U. S. 31%; Draft cases. 
245 U. S. 866, 880; Northern Pacific Ry. Co: v. North Dakota. 250 
U. S. 149; United States vs. Lynch. 188 U. S. 445; Mitchell vs. 
Harmony, 13 (How.) U. S. 184; Miller vs. U. S., 19 Ct. CL 4; 
Kettler vs. U. S., 21 Ct. CL 17@ a 
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be paid, adjusted or discharged upon a fair and 
equitable basis. The wording of this Act, therefore, 
though it made the legal basis.of an agreement of 
some kind necessary, whether that agreement be 
express or implied in fact or in law, went further 
than that. In directing that the agreements of the 
Government be dealt with in a spirit of fairness and 
equity, it enjoyed a liberal as opposed to a strict 
construction of the facts from which an obligatio: 

was to be drawn. Clearly, then, it was the intent 
of Congress that the Secretary of War should not 
enforce upon those who had responded to the coun- 
try’s needs the best possible bargain that the Gov- 
ernment might effect for itself, but a settlement 
that was fairest and most equitable for both parties 

The effect of this provision was necessarily, 

therefore, to draw together more closely the un- 
doubted moral obligation of the Government which 

as been recognized by the Supreme Court as bind- 
ing upon it, and the legal obligations which the law 
might already imply under the doctrine of quasi- 
contract, a doctrine which, founded in equity, is 
itself characterized by extreme liberality. This fact 
must appear from a consideration of the nature of 
quasi contracts which may be defined as legal obli- 
gations arising, without reference to the assent of 
the obligor, from the receipt of a benefit the re- 
tention of which is unjust, and requiring the obligor 
to make restitution. 

The chief distinguishing characteristics of 

quasi contracts are conveniently summarized by 
Woodward as follows: 


1, They are paramount or irrecusable, as distinguished 
from consensual or recusable, obligations. That is, 
they are imposed by law without reference to the 
assent of the obligor. 

2. They are particular, as distinguished from universal 
obligations. That is, they are imposed because of 

a special state of facts and in favor of a particular 
poem and do not rest upon one at all times and in 
favor of all persons. 

3. They are based upon equitable considerations; but 
had their origin in the courts of law and are en- 
forced by so-called legal remedies. 

4. They require that the obligee shall be compensated, 
not for any loss or damage suffered by him, but 
for the benefit which he has conferred upon the 
obligor. 


According to Keener, the term quasi-contract 
is one properly applicable to a class of obligations, 
where the law, though the party benefited did not 
intend to assume an obligation, imposes an obli- 
gation upon him, notwithstanding the absence of 
intention on his part, and in many cases in spite 
of his actual dissent. This definition brings a com- 
pellant moral obligation and a legal obligation based 
on quasi-contract so closely together that the dis- 
tinction between them under certain conceivable 
circumstances must become as fine as it is difficult 
to make, and must in the last analysis depend upon 
the equitable sense with which the one who defines 
that distinction is endowed. 

By far the most important and most numerous 
illustrations of the scope of quasi-contract are found 
in those cases where one’s right to recover rests 
upon the doctrine that no man shall be allowed to 
enrich himself unjustly at the expense of another. 
In these cases the question to be determined is not 
the intention of the person benefited, but what in 
equity and good conscience the recipient of the 
benefit ought to do. Of this character is the lia- 
bility. of a person for benefits received, which, 









though requested by him, were not conferred under 
a contract, because of some reason preventing the 
creation of a contract. Clearly, it was the intention 
of the framers of the Dent Act to recognize and 
to provide relief for just this kind of Governmental 
obligation. 

Where, then, shall it be held that the distinc- 
tion between quasi-contract and a purely moral 
claim on the part of the railroads against the Gov- 
ernment should be made? 

It is submitted, that the distinction lies in this: 
in the case of a quasi-contractual obligation while 
there need be no loss whatever to the obligee, the 
obligor must derive a benefit of value which tends 
to enrich him and which he obtained directly by 
way of transfer from the obligee, whereas, in the 
case of a moral obligation there need be no enrich- 
ment whatever of the obligor so long as the obligee 
suffers a detriment on behalf of the obligor by 
reason of the relation between them. This reiation 
must not be one voluntarily created by the obligee, 
nor must he be responsible for it, else it becomes 
the proximate cause of the detriment suffered by 
him. No one can by voluntarily, directly or indi- 
rectly, giving up something, impose upon another 
a moral obligation to reimburse him.. On the other 
hand, where under the direct pressure of the obligor 
the obligee suffers a detriment resulting in a bene- 
fit to the obligor, a quasi-contractual obligation 
arises on the part of the latter to make restitution. 
Where, then, the obligor is ciearly a beneficiary, the 
element of constraint on his part, especially when 
coupled with assent to the benefit bestowed, creates 
a legal basis for the resulting obligation, but where 
the obligee suffers a detriment directly on behalf of 
the obligor, or indirectly on account of the con- 
strained relation existing between them for which 
the obligor is responsible, the latter incurs a moral 
obligation to make restitution even though he re- 
ceive no benefits whatever. 

The distinction may appear to be over-nice, yet 
the fact that it is so fine is the strongest argument 
for the recognition of the moral claims remaining 
to the railroads. 

Let us review the circumstances to which allu- 
sion has hereinbefore been made. 

Suddenty, and before the Government, whether 
through lack of foresight or otherwise, was able 
to formulate definite plans for the National Defense, 
the transportation systems of the country were 
called upon to place their material properties and 
their services at the instant disposal of the Gov- 
ernment. There can be no doubt that the National 
welfare required a full and immediate compliance 
with this request. Fortunately for the country the 
railroads regarded this request not merely as an 
invitation bit as a demand. Their own intereSts 
were entirely subordinated to those of the public. 
Nevertheless, it is true, that despite the most un- 
doubted desire to serve the country, and despite 
the contract embodied in their franchise, the rail- 
roads were under a compulsion more compellant 
than law, which was the moral duress of patriotism. 
Looking through and beyond their actuating mo- 
tives it is not difficult to perceive that they were 
not free to elect between the rendition of voluntary 
and involuntary services at such an hour. 

So far as the railroads were concerned, to the 
demands of the War Department there could be 
but one response, and that response was instant 
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and complete, giving rise to a situation in which, 
without having forced their services upon the public 
in any way, the railroads of the country found their 
properties virtually commandeered by the Govern- 
ment to meet the National emergency. 

Each day brought forth new demands not only 
for transportation services, which it was both their 
public duty and their contractual obligation to ren- 
der, but for contributions in labor and material for 
military purposes which threatened soon to exhaust 
their capacity to respond. It was then that acting 
through their chosen spokesman these great in- 
terests first endeavored to arrive at an understand- 
ing with the Government. 


In the interest of expedition of the requirements 
of the Government, this committee has recommended 
to the railroads of the country that they proceed to 
meet the Government’s requirements, whatever they 
may be. Pim" 


wrote the Chairman of the Executive Committee of 
the Committee of National Defense of the United 
States Railway Association, and then proceeded to 
notify the Secretary of War that the action recom- 
mended would be taken with full knowledge on the 
part of the railroads that the investment of capital 
which it entailed was not dictated by expectation 
of commercial gain, adding: 


We make this statement to protect our rights in 
the premises and will be glad to have an opportunity 
to discuss the question on its merits with whomever 
you may designate, in the effort to reach a fair set- 
tlement. 


There may be those who can see in this com- 
munication the basis of a legal obligation on the 
part of the Government to reimburse the railroads 
for all expenditures enforced by the public need 
which were not compensated by commercial re- 
turns to the transportation systems. In it we have 
the evidence of notice to the Government that re- 
quests were being made upon the railroads, that 
these requests were being complied with, and that 
compensation by the Government was expected for 
the services-and material required in the event the 
necessary outlays therefore were not compensated 
by commercial returns. The doctrine of quasi- 
contract might, perhaps, be construed to embrace 
this view without overtaxing the liberality of the 
law. The fact is, however, a meticulous and not 
unwise regard on the part of the Secretary of War 
for the public interest has denied this construction. 
The writer, who, in the first instance was charged 
with the responsibility for the formulation of the 
Government’s policy with regard to the settlement 
of transportation claims, makes no apology what- 
ever for what may appear to be an illiberal attitude 
on the part of the Claims Board Transportation 
Service and the War Depaftment Claims Board 
with respect to these claims. He believes that it 
was the function of the people through Congress 
to recognize the equities of the railroads, rather 
than that they should be recognized by a subordi- 
nate tribunal without judicial authority through 
the medium of a novel interpretation of the law of 
quasi-contract, however convincing that interpre- 
tation might be. In his judgment it was not for 
the Secretary of War to interpret the law-in a case 
of first impression such as the facts under consid- 
eration comprise. 

It is anticipated that one objection to the policy 


proposed will be that if the equities of the railroads 
are recognized, innumerable other interests will be 
encouraged to present purely equitable claims. In 
answer to this it is pointed out that in effect the 
transportation systems of the country became a 
Government instrumentality upon the advent of 
War, and that over no other kind of private property 
did the Government exercise such complete control 
as it did over the railway carriers even prior to 
the President’s proclamation of December 56, 1917. 


For nine months before Federal control was 
assumed by act of law the owners of the railroads 
had been to all intents and purposes divested of 
their own powers of control under the pressure of 
public necessity. During that time the ‘railroads 
were a more potent and essential agency of National 
Defense than the fortifications which lined the 
country’s coasts. Through them alone were the 
resources of the Nation in men and material mar- 
shalled. Without them the military mobilization 
effected by the War Department would have been 
impossible. 

It is true that war is a voluntary act of the body 
politic consummated under a Republican form of 
Government by the people through their chosen 
representatives. It is true that the owners of 
public service corporations voluntarily assume in 
their charter a contractual obligation with the public 
in consideration of their franchise rights. But is 
it to be contended that one who invests his capital 
in a public service corporation is to be divested 
of it for public use in the emergency of war as the 
necessary consequence of his charter contract to 
furnish the public with reasonable services? 

Services that are reasonable on the part of a 
public service corporation in time of National peril 
are undoubtedly of a different nature from services 
that are deemed reasonable in ordinary times, but 
can it be said that under any circumstances the 
value of the private holdings of the property owners 
of a public service corporation may be impaired 
without compensation by the Government in the 
interest of the public? 

Were such the law no rational being would 
risk his capital in a public service enterprise. Nor 
did the President, as the spokesman of the people, 
so construe the law in assuming Federal control. 
On the contrary, he assured the stockholders and 
the bondholders, the creditors and all other parties 
in interest, that their rights would be as secure 
under Federal control as if the transportation sys- 
tems of the country remained under the control 
of their corporate managements. In that assurance, 
made in advance, even in the absence of judicial 
sanction, would be found an adequate equitable, if 
not a legal basis, for restitution by the Government 
of the value of all property which has in effect been 
appropriated to public use. 

As to the Governmental guaranty given the 
railroads upon the assumption and for the period 
of Federal control, there is no question whatever. 
For the period mentioned it would only seem to be 
necessary to establish the fact of appropriation to 
insure recovery upon the President’s express guar- 
anty. 

“And what of the period preceding Federal con- 
trol during which time most of these moral claims 
appear to have arisen? 

If the President were competent to express a 
guaranty in behalf of the people on December 26, 
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1917, did not the same guaranty, whether moral or 
legal, exist prior to the arbitrary date of his Proc- 
lamation, even though it may have been unex- 
pressed ? 

Whence arose his power to give that guaranty ? 
Did it not reside in the first instance in the people 
constituting the body politic of the State over which 
he presided? 

Clearly, if this authority could be delegated by 
them, or could be drawn from them, it must neces- 
sarily have resided in them. And, so, it is seen 
that within the conscience of the body politic there 
is a full recognition of the moral obligation of the 
people, or the public of the State, to reimburse in- 
dividual property owners, whatever may be the 
form of the property appropriated to public use by 
the Government, or the method by which that ap- 
propriation is accomplished, for any contribution 
from their private estates that. public necessity may 
have enforced upon them. 

Assuming that the remaining claims of the rail- 
roads can not be brought within the scope of a 
quasi-contractual obligation on the part of the Gov- 
ernment, and that they are based wholly upon moral 
considerations, it is contended that -within certain 
limits they should be recognized as binding upon 
the Government. It by no means follows that if this 
be done the public treasury will be thrown open for 
the wholesale enrichment of the railroads who until 
now have given not the least evidence of a lack of 
good faith on their part. The limitations which 
should be imposed in defining the public obligation 
should be such as to preclude the possibility of loot- 
ing, nor are such limitations difficult to formulate. 

They may be enumerated as follows: 

1. The claim should be one for which relief 
could not be had under the Act of March 2, 1919. 

2. And for services rendered, or material fur- 
nished, or enlargements, construction, installations, 
or measures undertaken during the emergency of 
the War, not as a mere betterment, but for the di- 
rect purpose of enhancing the military efficiency of 






a railway transportation system, or a Government 
plant. 

3. And for an outlay made with the knowledge, 
actual or constructive, of the Government. 

4. And the benefit which the outlay conferred 

upon the public should have been approved and ac- 
cepted, tacitly or otherwise, by the Government. 
5. And the outlay should be one which the 
claimant in its corporate capacity was not, accord- 
ing to law or custom, under an obligation to the 
public to make at its own charge. 

6. And should be clearly one which custom 
shows the corporate management would not have 
made without a reasonable assurance that it would 
be amortized upon a commercial basis, and which, 
in fact, has not been so amortized. 

7. And the claim should be adjudicated by an 
established judicial tribunal of the United States. 

There can be little doubt that in the decisions 
cited, the highest courts of the United States have 
already given their sanction to the recognition of 
a moral obligation coming within the narrow limita- 
tions enumerated. The so-called equitable claims 
arising out of that obligation are so closely akin to 
those based‘upon implied contract that in justice to 
the property interests involved the Government can 
not fail to give them the stamp of its approval. 
Congress, whfch sought by the remedial act of 
March 2, 1919, to extend relief upon the basis of 
“any agreement, express or implied,” will not, it is 
believed, fail to recognize how imperceptible is the 
line of demarcation between those fictitious agree- 
ments which a just court may find by implication of 
law and the obligation, no less compelling because 
a moral one, to which public necessity coupled with 
a spirit of patriotism on the part of the railroad 
companies gave rise in the hour of the country’s 
need. It is only here proposed to supply a Con- 
gressional Act in order to afford to a novel class of 
obligations founded upon equitable considerations 
a basis of legal remedy, and thus to enable the 
Courts to satisfy the public conscience without in 
the least endangering the public treasury. 





COMMITTEE ADVOCATES BAR ASSOCIA- 
TION BILLS AT WASHINGTON 

The committee on Jurisprudence and Law Re- 
form met at Washington, D. C., Jan. 17 and 18. It 
had a hearing before the sub-committee of the 
Senate Judiciary Committee and advocated the 
passage of the bills referred to in its last report. 
These were: 

A bill recommending the amendment to Sec- 
tion 28 of the Judicial Code, defining the words, 
“proper district” which are used in the present sec- 
tion. There has been a conflict of the decisions on 
the point as to what the proper district is. 

A bill extending the power of the Federal 
Courts of Equity to render declaratory judgments. 
The committee has met the objection taken by the 
Supreme Court of Michigan, vizt that it is not a 
part of the judicial function merely to give advice 
by adding the words “when there is an actual con- 
troversy between the parties” to the bill as reported 
to the Association in 1920. The bill is S. 4808. 

The committee was also heard before the Senate 
Committee upon a bill which had been referred to 
the committee on the Penal Code and which 
that committee had requested us to advo- 
cate. This provides that the deprivation of civil 


rights which now follows upon conviction in the 
Federal Courts for an offense involving an imprison- 
ment of a year or more shall not follow as of course 
but must be imposed either by the sentence of the 
Court or the verdict of the jury. The bill is S. 3785 
and amends Section 375 of the Penal Code. 

The Committee considered a decision of the 
Supreme Court in the case of Jin Fuey Moy (41 S. 
C. R. 98) to the effect that a wife is not competent 
as a witness to testify in behalf of her husband in 
criminal prosecution. The amendment to the law 
on this subject effected by Section 858 of the revised 
statutes was held to apply only to civil cases. It 
voted to recommend to the Association an amend- 
ment to the law extending the right of the wife to 
testify in criminal cases. 

It considered also the proposed amendments to 
the law in reference to appeals, writs of error and 
certiorari, for the purpose of removing the occasion 
of the frequent controversies as to which is the 
proper remedy; and H. R. 15481, extending the 
power to United States Commissioners so as to 
enable them to deal with petty criminal cases. 


Everett P. WHEELER, 
Chairman. 
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Crisis in American School Affairs Justifies Government Interposition and Aid but Smith- 
Towner Bill Should Be Fundamentally Revised 





By CuHares H. Jupp 


HE Smith-Towner Bill, a bill to create a federal 
[department of education with a secretary in the 

President’s Cabinet, and to give $100,000,000 a 
year to encourage the states in various educational 
activities, was reported favorably by the Education 
Committee to the House of Representatives on Janu- 
ary 1 

This bill was drawn in its original form by a 
Commission of the National Education Association 
and was first introduced in the Senate and House in 
1918. It has since been modified in a number of essen- 
tials and is now reported out of committee for the first 
time. 

It has been very widely endorsed by teachers’ as- 
sociations, by women’s clubs and by a number of 
civic organizations. It is opposed by three classes of 
objectors. The largest and strongest group of op- 
ponents is to be found among those who are inter- 
ested in parochial schools. A second group includes 
those who are afraid of the curtailment of community 
liberty as a result’ of federal participation in educa- 
tional administration, but are not concerned with the 
parochial schools. The third group includes those who 
are in favor of an increase in federal participation in 
education, but believe that the present bill does not 
provide for.a satisfactory form of such participation. 

In order that the general bias of the following 
discussion may be understood and discounted by the 
reader, the writer may perhaps with propriety com- 
ment that he belongs to the third class of objectors 
and has advocated, as vigorously as possible, a thor- 
oughgoing revision of the biil. 

The bill is made up of two separate portions. The 
first part in its original form followed the Overman 
law and left to the President the determination for the 
most part of the constitution of the department. Only 
the Bureau of Education, now of the Department of 
the Interior, was explicitly transferred to the proposed 
department. It was recognized that a large number 
of activities of the federal government are educational 
as, for example, those of the Federal Board for Voca- 
tional Education, those of many of the bureaus of 
the Department of Agriculture, those of the Children’s 
Bureau of the Department of Labor, and others of like 
character. It was apparent from the first, however, 
that some of these bureaus would be unfavorable to 
any bill transferring them and it was thought expedient 
to get the department created and allow the President 
to untie all the hard knots. 

The bill was amended in the last days before the 
committee reported it to the House so that now the 
problem of arranging the details is to be taken care of 
by Congress rather than the President. This is ap- 
parently symptomatic of the present attitude of Con- 
gress in adjusting its relations to the executive. 

In addition to creating the department, the bill 
provides in its first part an operating appropriation of 
$500,000 and also provides that when any additional 
bureau is transferred into .he department it shall 
bring with it its appropriation. 

The second portion of the bill provides for ap- 


propriations of $7,500,000 to correct illiteracy, a like 
amount to educate immigrants, $20,000,000 for a 
health program, $15,000,000 for the training of teach- 
ers, and half of the total sum, or $50,000,000 for 
part-payment of teachers’ salaries and certain general 
purposes best characterized as efforts to equalize edu- 
cation in the different states. 

The conditions under which these sums are to go 
to the states are four in number. The states must have 
a minimum school term of twenty-four weeks, must 
have compulsory education, must require ng | 
school instruction to be in English, and must s 
at least as much for each enterprise as is derived to om 
federal sources. Furthermore, federal funds may not 
be used for payments of debts or for construction of 
buildings. 

After laying down these requirements, the bill 
goes to extremes in declaring that the secretary of 
education shall not prescribe in any degree what the 
states are to do with the funds. The expressions used 
in the bill in its present form were dictated by a num- 
ber of state school superintendents who were wholly 
dissatisfied with the first form of the bill. As ori- 
ginally drafted, the bill followed the so-called Smith- 
Hughes law under which the Federal Board for Voca- 
tional Education operates. The Federal Board for 
Vocational Education has large powers of control over 
communities which accept federal aid for vocational 
education. The Board has exercised its powers freely 
and has stirred up great antagonism by its methods. 
It is unlikely that educational officers will be willing 
to accept such kinds of control as this Board has ex- 
ercised for the last few years. At all events, the first 
form of the Smith-Towner Bill tried the experiment 
of prescribing federal control and the objections were 
so violent that the drafting commission reversed itself 
absolutely in this respect and, like all converts, now 
indulges in the most extreme formulas against federal 
control. 

The principles of distribution under which the 
various sums are to go to the states are in some cases 
according to a simple formula. Thus the illiteracy 
fund goes to a state in proportion to its share of illiter- 
ates. In the case of the teacher-training fund the same 
kind of a simple formula is used; a state gets funds 
in proportion to the present number of its teachers. 
The large appropriation for equalization is distributed 
on a double basis, one-half in proportion to pupil popu- 
lation and one-half in proportion to teacher popula- 
tion. . 

These matters of distribution are by no means as 
readily adjustable as they seem at first. That a state 
should get illiteracy money in proportion to the num- 
ber of illiterates is undoubtedly equitable and will 
bring the largest help to those who need help most. 
3ut when the states with the largest supply of teachers 
get the most money for teacher-training it is evident 
that the money will be going in greatest sums to those 
who need help the least. 

The general arguments in favor of this bill are 
as follows: There is a crisis in American education. 
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American teachers are undertrained as contrasted with 
those of every great civilization, and their salaries are 
so low that the profession is unable to attract recruits. 
As a result, pupils are actually being neglected. The 
haphazard growth of American educational institu- 
tions under local control has left higher institutions 
and lower without organic unity and often without the 
spirit or form of co-operation. The crisis is in part 
the product of war conditions, but only in part. The 
fundamental lack of organization and adequate sup- 
port has always characterized American schools. 
There is only one agency strong enough and general 
agough to cope with the situation and that is the fed- 
eral government. 

It is further argued that the federal government 
is increasingly dealing in all of its departments with 
educational interests. All humanitarian efforts are at 
bottom educational and our government is being driven, 
as are all the agencies of modern civilization, to adopt 
the methods of the schools. The educational efforts of 
the federal government need to be systematized and 
co-ordinated. Not only so, but Congress needs expert 
advice in educational matters if it is to provide in its 
acts for general national welfare. * 

Especially is federal aid necessary if the weaker 
states are to provide their children with an American 
opportunity for self-improvement. 

Among the objections urged against the bill are, 
first, the dangers of federal interference with local 
control. In some cases this is urged to the point of 
contending that the bill is contrary to the Constitution 
or at least to the spirit of the Constitution. It has 
already been pointed out that such objections were 
in the minds of the framers of the bill, and they tried 
to meet the objections by writing into the bill explicit 
limitations on the powers of the secretary. It can 
hardly be urged against this particular bill that it is 
unconstitutional in view of the great body of prece- 
dents for both federal support and federal participa- 
tion in education. So long as the numerous grants, 
past and present, and the Smith-Hughes law stand, 
this bill can not be regarded as outside of ordinary 
federal practice. 

As to the dangers of the future, one must frankly 
face the fact that communities have not been able to 
control their schools adequately. There has been a 
steady growth throughout our national history toward 
centralization in the states. It is further emphatically 
true that the states have not succeeded in matters so 
fundamental as teacher-training or mastery of illiter- 
acy. Centralized control of even an extreme form 
can be boldly advocated when attention is drawn to 
the inadequacy of present-day local and state effort. 

The more valid objections to the Smith-Towner 
Bill are objections to the plans which it aims to set up 
as remedies for the present unfavorable condition. 
Thus, to take the first difficulty which turns up in the 
paragraph creating the department, the bill does not 
come out boldly for a single American school system, 
including both vocational education and general edu- 
cation. Its failure to do this is due to the simple 
reason that the framers of the bill were intimidated by 
a representative of the Federal Board for Vocational 
Education. There is a fight on to the finish in this 
country between those who want to split vocational 
education off from the schools and those who are re- 
solved that the United States shall be different in 
this matter from Germany. The framers of the Smith- 
Towner Bill did not take sides on this vital issue be- 
cause they were afraid. Until the constitution of the 






proposed department is fairly and frankly described 
in this and like respects, the bill is hopelessly inade- 
quate. 

There is grave question whether a department 
with a secretary is the best solution at the present 
time of the real problem. Just at present a large part 
of the support for the bill comes from women who 
want to use this opportunity to put a woman into the 
Cabinet. It will be a distinct misfortune if education 
is brought into the sex discussion. Men are now dis- 
appearing from the state departments in all the west- 
ern states where women first had the franchise. There 
is no reason why the interests of national education 
should be the first national interests to be experimented 
with. There are many reasons why the crisis that is at 
hand should be kept out of this kind of politics just 
because the crisis is so urgent. 

If the analogy of the Department of Agriculture 
could be adopted and the department of education 
could be thought of as a scientific department collect- 
ing and distributing scientific material for the better- 
ment of schools, there would doubtless be large justi- 
fication for its organization. But the present bill 
provides only a very small operating fund. It is pri- 
marily an appropriation bill. The large funds which 
are relied on to pass the bill are the funds to be given 
to the states, not the funds to be used for the collec- 
tion and distribution of scientific information. 

When it comes to the subventions to be given to 
the states the immature character of the bill becomes 
increasingly apparent. The grounds of distribution 
are, as was pointed out above, wholly inadequate, and 
the sums fixed are wholly arbitrary, for the simple 
reason that there is nowhere today anything like the 
information necessary to determine intelligently either 
the relative or absolute amounts needed. 

The appropriation sections vacillate between the 
principle of free gift to the states and federal prescrip- 
tion of conditions which must be fulfilled. Against 
free giving is the argument that in the past states 
wasted ruthlessly federal grants of land and money 
and are today convicted by the very crisis which the 
bill recognizes as incompetent to finance or manage 
their schools. On the other hand, against federal 
control are all the objections arising from experience 
with the Smith-Hughes Board for Vocational Educa- 
tion. Evidently the country is not yet ready to accept 
federal standards nor competent to get on without 
them. . 

It would appear that the present bill ought to be 
canvassed by some kind of a revising commission. 
The simplest step, and the one which seems advisable 
because of the wholly diverse character of the two 
major portions of the bill, is to divide the appropria- 
tions for subvention from the sections creating the 
department. The creation of a federal agency for the 
study of national educational problems seems to be 
about the only clearly understood need contained in 
the bill. It is this need which has probably secured 
most of the endorsements for the bill. For the rest, 
the bill is at best, if described in the most optimistic 
terms, a patchwork of makeshifts and compromises. 
Action on it should not be taken until more consider- 
ation by far is given to the details which must be 
settled before the United States will be prepared to 
embark on an educational policy wholly different from 
anything tried in our national history. 


The University of Chicago, 
School of Education. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Noteworthy Features—Re-argument—Dissents—Memorandum Opinions—Deference to Inter- 
pretation of State Statutes by State Supreme Courts—Admiralty—Bankruptey—Cor- - 
porations—Criminal Law—Damages — Mental Anguish — Insurance 
—Suicide—Jurisdiction — Police Power Practice—Taxation 
— Sherman Act—Volstead Act 





By Epcar Bronson TOLMAN 


N selecting from the decisions filed prior to the 

holiday recess of the Supreme Court those cases 

which seem to merit special mention here, the 
effort has been to choose those which will be of 
more than casual interest for the profession. Many 
very important cases are omitted or discussed very 
briefly because they have already become familiar 
to the profession, have been widely discussed in lay 
and professional journals and are no longer “news.” 
Cases which declare new law, or a new application 
of old law, those which portray the underlying phil- 
osophy of the law, and those which for other reasons 
seem likely to interest the general practitioner, have 
been and will be selected for this department. 


Certain noteworthy features mark the cases in 
which opinions were filed prior to the recent holi- 
day recess of the Federal Supreme Court. 

Four of these cases (Turner v. Wade, Bridge 
Co. v. U. S., Lehigh Valley case and U. S. v. Hol- 
land Am. Line) were on the motion of the court set 
down for reargument after they had’ once been 
argued and taken. The Lehigh Valley case was thus 
set down for argument three times after it had once 
been fully argued and taken. This is significant of 
the attitude of the highest court in the land towards 
oral arguments. In some jurisdictions it has been 
whispered that the courts were inclined to discour- 
age oral argument, but perhaps such animadversions 
on the judicial attitude were given utterance by 
some whose arguments did not prove to be interest- 
ing or enlightening. However this may be else- 
where, the solicitude of the Supreme Court of the 
United States to be fully advised, and to seek the 
aid of counsel in the determination of right and 
justice, is worthy of special appreciation. 

Of the 53 cases in which opinions are published 
in the last five numbers of the advance sheets, dis- 
sents were recorded in 9 cases; 168 cases were dis- 
posed of on “memorandum” without formal written 
opinion and yet many of these cases involved im- 
portant questions and the “memoranda” contain the 
citations of cases on the authority of which they 
were decided. The multiplication of the Reports is 
a real and growing evil, and has frequently given 
rise to the suggestion that the State appellate 
tribunals write formal opinions only in cases in- 
volving new points of law. The almost universal 
practice in the State courts of writing opinions in 
every case has been defended by Appellate Judges 
on two grounds: First, that counsel and litigants 


are entitled to know the grounds on which they are 
defeated. Does not the “memorandum” method, as 
employed by the Supreme Court of the United 
States, satisfy this right, if indeed it can be said to 
be paramount to the right of the profession to pro- 
tection against the “deluge of authority?” Second, 
that the state statutes require the filing of an opinion 


in each case, which shall- state the reasons for the 
conclusion reached. Is not such a statute unconsti- 
tutional and void as an invasion by the legislative 
department of the judicial province and even if not, 
does not the “memorandum,” with its statement of 
points and authorities, reasonably coniply with the 
provisions of such statutes? 

The thoughtful observer cannot fail to be im- 
pressed by the meticulous circumspection with 
which this high tribunal avoids conflict with the 
State Supreme Courts in the interpretation of local 
law and the care with which it confines its pro- 
nouncements to “Federal questions.” 

The volume of litigation involving questions of 
the law of taxation is seen to be large and increasing, 
but this is no source of astonishment in this day and 
generation of an expansion of the taxing power to 
limitations not previously dreamed of under the 
necessities of War. 

Admiralty 

Piedmont, etc. Coal Co. v. Seaboard Fisheries Co. 
Adv. Ops. p. 1. 

Mr. Justice Brandeis calls attention to the dif- 
ference in the principles upon which maritime liens 
rest, and those which underlie mechanic’s and ma- 
terial men’s liens on houses and other structures. 
“The former,” he says, “had its origin in desire to 
protect the ship; the latter mainly in desire to pro- 
tect those who furnish work and materials,” and 
rests upon “the equity arising from assumed en- 
hancement in value resulting from work or materials 
expended upon the property which is laid hold of 
to protect workmen a i material men.” He shows 
that the ship “is peculiarly subject to vicissitudes 
which would compel abandonment of vessel or 
voyage, unless repairs and supplies were promptly 
furnished,” and that therefore “she should be able 
to obtain upon her own account needed repairs and 
supplies” and that “because the ship’s need was the 
source of the maritime lien,” it could arise only if 
the repairs or supplies were necessary, were actually 
obtained and were furnished upon her credit.” 

The claim for a lien was for the price of coal 
sold to a corporation which owned a fleet of fishing 
steamers and factories for the extraction of oil and 
—— from fish. The lien was challenged by 
appellee, a purchaser of the fleet at foreclosure sale. 
The coal was delivered at the corporation’s bins, 
which contained coal previously furnished by others 
than libellant. A part of it was used by the cor- 
poration in the factories and the corporation de- 
livered to its boats such portion of the coal in its 
bins as it saw fit to deliver. It was therefore held 
that the coal was not furnished to the boats by the 
libellant, but by the owner and notwithstanding 
strong equities in favor of the libellant, the existence 
of a maritime lien was denied. Argued by John M. 
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Woolsey for petitioner and by Philip L. Miller for 
respondent. 

Towboat Company v. Schooner Francis Mc- 
Donald, Adv. Ops. p. 83. 

This case involved a libel for supplies furnished 
and repairs made to an incompleted vessel. The 
hull had been launched and towed to the company’s 
yard, but its construction was incompleted and it 
was not “in condition to carry on any service.” Mr. 
Justice McReynolds points out the settled rule in 
the following language : 

Notwithstanding possible and once not inappro- 
priate criticism, the doctrine is now firmly_ established 
that contracts to construct entirely new ships are 
nonmaritime because not nearly enough related to any 
rights and duties pertaining to commerce and naviga- 
tion. It is said that in no proper sense can they be 
regarded as directly and immediately connected with 
navigation or commerce by water. (Citing cases.) 
And we think the same reasons which exclude such 
contracts from admiralty jurisdiction’ likewise apply 
to agreements made after the hull is in the water, 
for the work and material necessary to consummate 
a partial construction and bring the vessel into con- 
dition to function as intended. 

The judgment of the District Court, dismissing 
the libel for lack of jurisdiction, was accordingly 
affirmed. Argued by Mr. Samuel Park for appellant 
and by Mr. Mark Ash for appellee. 

Bankruptcy.—Self-Crimination 

Arndstein v. McCarthy. Adv. Ops. p. 11. 

Mr. Justice McReynolds held that the consti- 
tutional protection against self-crimination was not 
removed by the provision in Sec. 7 of the Bank- 
ruptcy Act that no testimony given by the bankrupt 
shall be offered in evidence against him in any crim- 
inal proceeding, since this provision could not and 
would not prevent the use of his testimony to search 
out other testimony to be used against him; also 
that he does not, by filing schedules of assets and 
liabilities without objection, wave his constitutional 
privilege to refuse to answer questions respecting 
them, that might tend to incriminate and degrade 
him. 

Messrs. Rufus S. Day and William J. Fallon 
argued the case for the bankrupt and Assistant At- 
torney General Frierson for the United States 
Marshal. 

Corporations.—Reserved Power of the Government, 
Impairing Contracts 

International Bridge Co. v. People. Adv. Ops. p. 
60. 

In an opinion by Mr. Justice Holmes the right 
of the State of New York to require a roadway for 
vehicles and a pathway for pedestrians to be placed 
upon the international bridge crossing the Niagara 
River from Euffalo to Canada, constructed under 
the authority of a special chatter from the State of 
New York in 1857 and a similar grant from the 
Dominion of Canada, was sustained, the Chief Jus- 
tice and Judges McKenna and McReynolds dis- 
senting. 

The special point urged by counsel for Bridge 
Company was that the structure was an interna- 
tional bridge and Congress had assumed such con- 
trol as to exclude any intermeddling by the State, 
but this contention was not sustained because such 
control as had been exercised by the Federal au- 
thorities and by Congress was held not to be ex- 
clusive or in any way derogatory of the power of the 
State. Indeed the very act of Congress referred to 
in the record recognized the State of New York as 





the source of the company’s power. 

Argued by Mr. Adelbert Moot and Mrs. Helen 
Z. M. Rogers for the Bridge company and by Mr. 
James S. Y. Ivins for the State of New York. 


Criminal Law.—Instructing a Verdict of Guilty, 
What Constitutes 

Harning v. District of Columbia. Adv. Ops. p. 64. 

By the act of Congress of February 4, 1913, 
pawn brokers were prohibited from charging more 
than 6% interest without a license. Defendant had 
been in that business in Washington, but anticipat- 
ing the enactment of the law above referred to, he 
removed his headquarters to a place in Virginia at 
the other end of a bridge leading from the city, 
posted notices on his Washington office that no 
applications for loans would be received there, and 
maintained free automobile service to his Virginia 
office, made his loans in Virginia and stored his 
pledges in the Washington building. Mr. Justice 
Holmes characterized the action of the defendant 
as follows: 

It may be assumed that he intended not to break 
the law, but only to get as near to the line as he 
could, which he had the right to do; but if the con- 
duct described crossed the line the fact that he desired 
to keep within it will not help him. It means only 
that he misconceived the law. 

At the conclusion of the case the trial court 
instructed the jury that the facts, concerning which 
there was no dispute, constituted an engaging in 
business in the District of Columbia; that in a 
criminal case the court could not peremptorily in- 
struct them to find the defendant guilty, but that if 
the law permitted, he would; that a failure to bring 
in a verdict could only arise from a flagrant disre- 
gard of the evidence; that he could not tell them in 
so many words to find the defendant guilty, but that 
what he said amounted to that and that the Court 
of Appeals had said that such facts showed a viola 
tion of law. . 

On this branch of the case which Mr. Justice 
Holmes declares to be the only part of the record 
which justified the allowance ofa writ of certiorari, 
the learned Justice said: 

The judge cannot direct a verdict it is true; and 
the jury has the power to bring in a verdict in the 
‘eeth of both law and facts. But the judge alwavs 
has the right and duty to tell them what the law is 
upon this or that state of fact that may be found and 
he can do the same none the less when the facts are 
agreed. * * * When there is no dispute he may 
say so although there has been no formal agreement. 
Perhaps there was a regrettable peremptoriness of 
tone, but the jury were allowed the technical right, 
if it can be called so, to decide against the law and the 
facts and that is all there was left for them after the 
defendant and his witnesses took the stand. If the 
defendant suffered any wrong it was purely formal 
since as we have said on the facts admitted there was 
no doubt of his guilt. 

Mr. Justice McReynolds and Mr. Justice 
Brandeis dissented. After referring to the rule that 
the judge is without power to direct a verdict of 
guilty although no fact is in dispute, Mr. Justice 
Brandeis said: 

What the judge is forbidden to do directly he may 
not do by indirection. The judge may enlighten the 
understanding of the jury and thereby influence their 
judgment; but he may not use undue influence. He 
may advise; he may persuade; but he may not com- 
mand or coerce. He does coerce when without con- 
vincing the judgment he overcomes the will by the 
weight of his authority. 

The Chief Justice and Mr. Justice Day con- 
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curred in the dissenting opinion of Judge Brandeis. 

Argued by Mr. Henry E. Davis for petitioner and 

by Mr. Robert L. WitNiams for District of Columbia. 
Damages.—Mental Anguish 

W. U. Tel. Co. v. Speight. Adv. Ops. p. 5. 

The Superior Court of Halifax County set aside 
a verdict against the telegraph company for dam- 
ages for an error in the transmission of a telegram, 
whereby the plaintiff was prevented from attend- 
ing the funeral of her father and suffered mental 
anguish. The Supreme Court of North Carolina 
reversed the trial court and directed the entry of a 
judgment on the verdict. The Supreme Court of 
the United States allowed a certiorari. 

It appears that the law of North Carolina per- 
mits a recovery in such case for damages which con- 
sist wholly in mental suffering, a cause of action not 
recognized by the Federal courts if the error is in 
the transmission of a message sent in inter-state 
commerce. The message was sent from Greenville, 
North Carolina, to Rosemary in the same State, but 
passed through Richmond and Norfolk, Virginia. 
The jury found that the message was sent out of 
North Carolina into Virginia for the purpose of 
fraudulently evading liability under the law of North 
Carolina. Mr. Justice Holmes held that “the trans- 
mission of a message through two states is inter- 
state commerce as a matter of fact,” and that “the 
motive would not have made the business intra- 
state.” The judgment of the North Carolina Su- 
preme Court was therefore reversed and that of the 
trial court sustained. Argued by Mr. Rush Taggart 
for Telegraph Company. No brief or argument for 
respondent.* 

Insurance.—Suicide, Public Policy 

Ins. Co. v. Johnson—and Ins. Co. v. Miller Adm. 
Adv. Ops. p. 58. 

Judgments were entered in the District Court 
on two life insurance policies one of which contained 
a provision that if within two years the assured 
should die by his own hand, sane or insane, the 
policy should be void. The other provided that it 
should be incontestable after one year, if the re- 
quired premiums were duly paid. The insured died 
by his own hand more than two years after the.date 
of the latter policy. All premiums were duly paid 
for more than one year on the former. 


On appeal to the Circuit Court of Appeals, 8th - 


Circuit, that court certified to the Supreme Court 
questions as to whether the provisions referred to 
made the companies liable and whethet such clauses 
were void as against public policy. 

Mr. Justice Holmes held that the public policy 
as to such clauses was for the state to decide and 
that the clause in the first policy was “an inverted 
general expression of the same general intent as 
that of the clause in the second * * * and that 
both equally mean that suicide of the insured, in- 
sane or sane, after the specified time, shall not be a 
defense.” The questions propounded by the Circuit 
Court as to the liability of the companies were ac- 
cordingly answered in the affirmative. 

Argued by Mr. S. F. Prouty for plaintiffs and 
by Mr. George B. Young for the Insurance com- 
panies. 

*Upon a related question concerning which there has been great 
conflict of authority there is an interesting and comprehensive 


review of the cases in the January number of the Harvard Law 
Review, under the title “Damages for Fright.” 


Jurisdiction.—Diverse Citizenship, Alignment of 
Parties 

Niles-Bement Pond Co. v. Iron Moulders Union. 
Adv. Ops." p. 17. : 

A New Jersey corporation which owned a con- 
trolling interest in an Ohio corporation (called for 
brevity the Tool Company) filed a bill for an in- 
junction against striking employers of the Tool 
Company and several local labor unions, citizens 
and residents of Ohio. The Tool Company, as a 
necessary party in interest was also joined as de- 
fendant and jurisdiction was founded on diverse 
citizenship. 

The district court denied a motion to dismiss 
for lack of jurisdiction and granted a preliminary 
injunction as prayed for, but on appeal, the Circuit 
Court of Appeals found that the Tool Company was 
so essentially a subsidiary of the petitioner and its 
interest in the controversy so certainly on the same 
side, that it should be considered as a plaintiff ; that 
this alignment of the parties resulted in the disap- 
pearance of the jurisdictional diversity of citizen- 
ship and required the dismissal of the bill. 

On review by certiorari the only question in- 
volved was that of jurisdiction. Mr. Justice Clarke 
reviewing the evidence as to the relation of the two 
companies, said: 

If the Tool Company be considered as having any 
corporate existence whatever, separate from that of 
the petitioner, it must have an interest in the con- 
troversy * * * of a nature such that a final decree cotld 
not be made without affecting that interest * * * and 
therefore it must be concluded that it was an indispens- 
able party. * * * Arranging the parties according to their 
real interest in the dispute * * * it is clear that the iden- 
tity of interest of the Tool Company with the petitioner 
requires that the two be aligned as plaintiffs and that 
with them so classified, the case did not present a con- 
troversy wholly between citizens of different states. 

The judgment of the Circuit Court of Appeals, 
Sixth Circuit, was affirmed. Mr. Justice Pitney and 
Mr. Justice McReynolds dissented (without opin- 
ion). 

Argued by Messrs. Lawrence Maxwell and 
Murray Seasongood for petitioner and by Messrs. 
W. B. Rubin and Robert J. Shank for respondent. 

Police Power 

Walls v. Midland Carbon Co. (Adv. ops. p. 133.) 

A Wyoming statute declared it to be wasteful 
and extravagant use of natural gas from any well 
or source of supply located within ten miles of any 
incorporated town or industrial plant to turn such 
gas without fully and actually utilizing, for other 
manufacturing or domestic purposes, the heat 
therein contained. 

A corporation which was operating a factory 
for the manufacturer of “carbon black,” located 
within about one and a half miles of an incorporated 
town in said state, burned natural gas for that pur- 
pose and none of the heat in said gas was utilized for 
any other purpose. The corporation filed a bill 
against the officers of Wyoming to restrain the en- 
forcement of the statute and in its bill showed that 
there was no known process for the production of 
carbon black from natural gas which permitted the 
heat therein contained to be utilized for any in- 
dustrial or domestic purpose ; that carbon black was 
of more value than the gas itself for other industrial 
purposes and that if the statute was enforced, the 
company’s expenditure for a plant worth $375,000 
would be worthless, its business utterly destroyed, 
and that it would be deprived of its property with- 
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out due process of law and of the equal rights to 
which it was entitled under the constitution. 

Mr. Justice McKenna, reviewing the decisions of 
the Supreme Court in Bacon v. Walker, Ohio Oil Co. 
v. Indiana and Lindlay v. Natural Carbonic Gas Co., 
declared that it was within the police power of the 
state-to prevent the wasteful and extravagant use of 
natural gas; that because users within ten miles of 
an incorporated town or industrial plant where 
natural gas could be utilized for commercial pur- 
poses might properly be placed in a different classi- 
fication from those situated at a greater distance, the 
statute was not therefore discriminatory. The inter- 
locutory injunction which had been granted by the 
District Court for the District of Wyoming was re- 
versed and the case remanded. The Chief Justice, 
Mr. Justice Vandevanter and Mr. Justice McRey- 
nolds dissented. The case was argued by Mr. Henry 
E. Lutz for the State of Wyoming, and by Messrs. 
John W. Lacey and Reid L. Carr for the company. 
Practice.—(a) Certifying Questions to the Supreme 

Court 

Heald v. District of Columbia. Adv. Ops. p. 34. 

It was held that the district court had no power 
to certify to the Supreme Court questions in any 
case where its judgment or decree would be sus- 
ceptible of review in the Supreme Court on error 
or appeal. 

The opinion was written by the Chief Justice. 

_ Argued by Messrs. Augustus S. Worthington 
and Vernon E. West for petitioners and by Mr. F. 
H. Stephens for District of Columbia. 

(b) Motion for Directed Verdict,—Effect Of 

Sampliner v. Motion Picture Patents Co. Adv. 
Ops. p. 85. 

At the conclusion of the evidence both parties 
moved for a directed verdict, and upon indication by 
the District Judge of his intent to deny such motion, 
but before any order was entered thereon, plaintiff 
asked leave to go to the jury on certain issues of fact. 
The District Court held that having moved for a 
directed verdict, the plaintiff could not go to the 
jury and he directed a verdict for defendant. The 
Circuit Court of Appeals, second circuit, affirmed 
the judgment. 

Mr. Justice McReynolds said: 

Statements. by plaintiff's counsel made it suffi- 
ciently plain that while he sought an instructed verdict, 
he also requested to go to the jury if the court held 
a contrary view concerning the evidence. In the cir- 
cumstances disclosed, we think the request was ade- 
quate and timely under the former opinions of this 
court. * * * It should have been granted. Clearly 
some substantial evidence strongly tended to show that 
the assignment was taken in extinguishment of an 
existing indebtedness, and not for mere speculation 
upon the outcome of intended litigation. 

The judgments of the Court of Appeals and of 
the District Court were reversed and the cause re- 
manded. 

Argued by Mr. John G. White for plaintiff in 
error and by Mr. Samuel Seabury for defendants in 
error. 

Taxation.—(a) Interstate Commerce 

Underwood Typewriter Co. v. Chamberlain. 
Adv. Ops. p. 50. 

Forty-seven per cent of the real estate and 
tangible personal property of the Underwood com- 
pany (a Delaware corporation) was situated in the 
State of Connecticut, but less than fifteen per cent 
of its net receipts was received in Connecticut. All 


of its manufacturing was done in Connecticut. 
Under the statutes of that state if a foreign or do- 
mestic corporation carries on business within and 
without the state, the proportion of its net income 
earned from business carried on within the State 
is taken to be the same as the proportion of its 
tangible property situated in the State. A 2% tax 
was accordingly levied by the Connecticut taxing 
authorities on an assumed net income in Connecti- 
cut equal to forty-seven per cent of the company’s 
entire net income. 

It was first contended that such a tax burdened 
interstate commerce contrary to Sec. 8 of Article 
1 of the Federal Constitution. 

Mr. Justice Brandeis held that since payment 
of this tax was not made a condition precedent to 
the right to carry on business in the state it was not 
open to the objection that it compelled the company 
to pay for the privilege of engaging in interstate 
commerce. 

The second contention was that the tax violated 
the 14th amendment because directly or indirectly 
it was imposed on income arising from business 
conducted beyond the boundaries of the state. 

The learned justice disposed of this contention 
by quoting with approval the opinion of the Su- 
preme Court of Errors of Connecticut that the plain- 
tiff carried the burden of showing “that 47 per cent 
of its net income is not reasonably attributable to 
the manufacture of products from the sale of which 
80 per cent of its gross earnings was derived after 
paying manufacturing costs.” 

Argued ®y Messrs Arthur M. Marsh and Arthur 
L. Shipman for the Typewriter Co. and by Messrs. 
James E. Cooper and Hugh M. Alcorn for the State 
of Connecticut. 

(b) Due Process of Law 


Turner v. Wade. Adv. Ops. p. 23. 

The case presents a new aspect of the principle 
frequently applied by the courts that a tax is invalid 
unless the statute affords the taxpayer, after such 
notice as may be appropriate, an opportunity for a 
hearing as to the validity of the tax and the amount 
thereof, at some step of the proceedings, before the 
tax becomes irrevocably fixed. In this case, which 
was reviewed by writ of error to the Supreme Court 
of Georgia, the only opportunity for such hearing 
was the right given by statute to dissatisfied tax- 
payers to appear within ten days after notice of the 
final action of the authorities, and demand a hearing 
before three arbitrators, one to be named by him, 
one by the taxing board and a third by the other 
two. It was also provided by the statute that unless 
the arbitrators rendered their decision within ten 
days after the naming of the second arbitrator, the 
original tax should stand. In the case under con- 
sideration the arbitrators could not agree. The Su- 
preme Court by Mr. Justice Day declared that the 
statute of Georgia as construed and applied in this 
case denied to the taxpayer the right to be heard 
before the tax became irrevocable and that it thereby 
deprived him of due process of law. 

Argued by Mr. Arthur G. Powell for the tax- 
payer and by Mr. Graham Wright for the tax 
officer. 

(c) New York State Inheritance Tax 


Watson v. State Comptroller. Adv. Ops. p. 53. 
The additional transfer tax of five per cent im- 
posed by New York on certain bonds and other 
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obligations of a resident decedent, upon which 
neither the property tax nor an optional stamp tax 
had been paid, which was held unconstitutional by 
the surrogate, and by the appellate division of the 
Supreme Court, and held valid by the New York 
Court of Appeals was sustained by the Federal Su- 
preme Court in an opinion by Mr. Justice Brandeis. 
It was urged that the tax was discriminatory be- 
cause other property bequeathed to other persons 
standing in the same relation to the decedent would 
not be taxed, but the learned justice answered this 
with exposition of the doctrine of the right to make 
reasonable classification for the purpose of taxation, 
and said: 

“And what classification could be more reason- 
able than to distinguish, in imposing an inheritance 
or transfer tax, between property which had, during 
the decedent’s life, borne its fair share of the tax 
burden and that which has not?” 

Argued by Mr. Harold W. Bissell for plaintiffs 
in error and by Mr. John B. Gleason for the State 
Comptroller. 

(d) Dog Tax—Collection Entrusted to Private 
Corporation 

Nicchia v. New York. Adv. Ops. p. 82. 

Plaintiff in error owned two dogs which she 
harbored within New York City without having 
obtained the license required by the laws of that 
State, was found guilty in the City Magistrate’s 
Court and required to pay a fine. The New York 
Court of Appeals affirmed the judgment without 
opinion. In the Supreme Court it was contended 
by counsel for plaintiff in error that the act was un- 
constitutional because of the provisions therein 
contained authorizing the Society for the Prevention 
ot Cruelty to Animals to carry out the provisions 
of the act, issue licenses and renewals and collect 
the fees therefor and apply the moneys so collected 
in defraying the cost of carrying out the provisions 
of the act and maintaining a shelter for lost, strayed 
or homeless animals. Mr. Justice McReynolds said: 

Property in dogs is of an imperfect or qualified 
nature, and th y may be subjected to peculiar and 
drastic police regulations by the state without de- 
priving their owners of any Federal right. * * * 
Its power to require those who wish to keep dogs 
to secure licenses from and pay fees to a public officer 
is also clear. And when the state, in the reasonable 
conduct of its own affairs, chooses to intrust the work 
incident to such licenses and collection of fees to a 
corporation created by it for the express purpose of aid- 
ing in law enforcement * * *there is no _ infringe- 
ment of any right guaranteed to the individual by 
the Federal constitution. Such action does not amount 
to the taking of one man’s property and giving it to 
another, nor does it deprive dog owners of liberty 
without due process of law. 

The judgments of the New York Courts were 
affirmed. Argued by Mr. George P. Foulke for plain- 
tiff in error. The Court declined to hear counsel 
for the State of New York. 

(e) Exemption of Federal Government Agencies 
From State Control 

Johnson v. Maryland. Adv. Ops. p. 10. 

An employee of the Post Office Department was 
arrested and fined for driving a mail truck without 
a license from the State, and on writ of error the 
question presented by the record was “whether the 
state has power to require such an employee to 
obtain a license by submitting to an examination 
concerning his competence and paying $3, before 
performing his official duty in obedience to superior 
command.” 

Mr. Justice Holmes cites McCulloch v. Mary- 









land as establishing “the entire absence of power on 
the part of the states to touch in that way at least” 
(by taxation) “the instrumentalities of the United 
States” and shows the enlargement of the scope of 
this immunity in Osborn v. U. S. Bank and Ohio v. 
Thomas. He disclaims general immunity of a gov- 
ernment employee from state and local law promul- 
gating general rules that might affect the mode of 
carrying out the employment (citing the decision of 
Mr. Justice Washington in U. S. v. Hart, Pet. C. C. 
390 and Commonwealth v. Classon 229 Mass. 329) 
and announces his conclusion as to the invalidity of 
the statute as follows: 

It seems to us that the immunity of the instru- 
ments of the United States from state control in 
the performance of their duties extends to a require- 
ment that they desist from performance until they 
satisfy a state officer, upon examination that they 
are competent for a necessary part of them, and pay 
a fee for permission to go on. Such a requiremént 
does not merely touch the government servants re- 
motely by a general rule of conduct; it lays hold of 
them in their specific attempt to obey orders, and 
requires qualifications in addition to those that the 
government has pronounced sufficient. 

Mr. Justice Pitney and Mr. Justice McReynolds 
dissented (without opinion). Argued by Mr. W. C. 
Herron for plaintiff in error and by Attorney Gen- 
eral Armstrong and Mr. J. Purdon Wright for the 
State of Maryland. 


(f) Condition Precedent for Recovery of Illegal 
Tax 
Rock Island, etc., R. R. Co. v. U. S. Adv. Ops. p. 


An Internal Revenue tax was imposed under 
the act of August 5, 1909, and a claim for abatement 
of the tax sent to the Commissioner of Internal 
Revenue in July 1913. The Commissioner rejected 
the application, whereupon the claimant paid the 
tax with interest and a penalty without protest. A 
suit was then filed in the Court of Claims for a re- 
fund of the tax. The statute provides: 

No suit shall be maintained in any court for the 
recovery of any tax alleged to have been illegally 
assessed until appeal shall have been dully made to 
the Commissioner of Internal Revenue according to 
the provisions of law in that regard and the regula- 
tions of the Secretary of the Treasury éstablished 


in pursuance thereof and a decision of the Commis- 
sioner has been had therein. 


__ The claimant took all the necessary steps pro- 
vided by the regulations for the abatement of the 
tax, but did not take the steps provided for claims 
for refund; that a failure so to do was justified on 
the ground that the Commissioner of Internal Reve- 
nue having declined to abate the tax, a second ap> 
peal to him to refund the money would have been 
an idle act. Mr. Justice Holmes said: 

Men must turn square corners when they deal 
with the “Government. If it attaches even purely 
formal conditions to its consent to be sued, those 
conditions must be complied with. Lex non praecipit 
inutilia expresses rather an ideal than an accom- 
plished fact. But in this case we cannot |g ow tg 
the second appeal a mere form. On appeal a judge 
sometimes concurs in a reversal of his decision below. 
It is possible, as suggested by the court of claims, 
that the second appeal may be heard by a different 
person. At all events, the words are there in the 
statute and the regulations, and the court is of opinion 
that they mark the conditions of the claimant's right. 

The judgment of the Court of Claims was af- 
firmed. Argued by Messrs. Thomas P. Littlepage 
and Sidney F. Taliaferro for Appellant, and by As- 
sistant Attorney General Frierson for the United 
States. 
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Sherman Anti-Trust Act.—Monopoly, Unlawful 
Combination 

United States v. Lehigh Valley Railroad. 
Ops. p. 68. 

It is interesting to observe that this case was 
argued on October 12 and 13, 1916, restored to the 
docket for reargument May 21, 1917, reargued No- 
vember 7, 1917, restored to the docket for reargu- 
ment June 10, 1918, submitted October 17, 1919, 
restored for oral argument May 17, 1920 and re- 
argued October 5, 1920. 

The case is a notable one and has become so 
familiar to the profession that it is deemed unneces- 
sary to review the statement of facts, for the case 
turns upon questions of fact and not upon any new 
questions of law. The opinion of the court by Mr. 
Justice Clarke, after reviewing the facts, says: 

Sufficient has been stated to make it clear beyond 
controversy that the Ccal Company was organized 
and conducted as a mere agency or instrumentality 
of the Railroad Company, for the purpose of avoid- 
ing the legal infirmity which it was thought might 
inhere in the owning of coal lands and in the con- 
ducting of coal,mining, shipping, and selling opera- 
tions by the Railroad Company, and that the policy 
of purchasing and leasing coal lands tributary to its 
lines for the purpose of controlling interstate trade 
and commerce in anthracite coal and of preventing 
and suppressing competition therein, was deliberately 
entered upon * * * and consistently pursued. 

The opinion then passes to consider the ques- 
tion as to whether these purposes and results were 
modified and cured by the organization in 1912 of 
a Sales Company. The facts in this respect are 
declared to be the same in substance as those in- 
volved in the Lackawanna case (238 U. S. 516) and 
reaffirming the decision in that case, the court held: 

That the purchase in form by the Sales Company 

did not so disassociate the railroad company from 
the transportation of coal in which it was interested as 
to meet the requirements of the law; that the con- 
tract nominally of purchase, was so calculated to 
restrain interstate trade as to be obnoxious to the 
Anti-trust Act of Congress, and that for this reason 
it is unlawful and void. 

The Chief Justice 
stated that while 

If they exercised an independent judgment, it would 

be for affirmance, nevertheless they concurred in the con- 
clusion now announced by the court because they con- 
sidered that they were so constrained to do in virtue 
of the controlling effect of the previous decisions in 
the Lackawanna and Reading cases cited in the opin- 


ion of the court. 

_ Mr. Justice McReynolds and Mr. Justice 
Brandeis did not take part in the consideration and 
decision of this case. 

Argued by Assistant Attorney General Todd, 
Solicitor General Davis and Solicitor General Frier- 
son for the United States, and by Messrs N. W. 
Hacket, F. W. Wheaton, E. H. Boles and John G. 
Johnson, for the Lehigh Valley Railroad and Coal 
companies. 

Trademark Infringement.—Unfair Competition 

Coca-Cola Co. v. Koke Co. of America. Adv. Ops. 
p. 121. 

The Coca-Cola Company registered its trade- 
marks and used them for many years. This trade- 
mark showed a picture of coca leaves and cola nuts 
and was advertised as an “ideal nerve tonic and 
stimulant.” The defendant company was charged 


Adv. 


and Mr. Justice Holmes 


with an infringement of this trademark and with un- 
fair competition and justified its action on the 
ground that ever since the Food and Drug Act of 
June 30, 1906, the plaintiff had been compelled to 
cease the use of coca leaves 


and cola nuts in their 








had 


natural state and used them only 
been subjected to a drastic process that removed 
therefrom every Pastas. istic substance except a 


after they 


little tannin and stiil less chlorophyl!; that the cola 
nut furnished only a small portion of tle caffein 
which is now the only appreciable nerve stimulating 
element of the beverage and that thus the thing 
sought to be protected is used only as a fraud. Mr. 
Justice Holmes in the course of his opinion said: 
Of course a man is not to be protected in the 
use of a device the very purpose and effect of which 
is to swindle the public. But the defects of a plain- 
tiff do not offer a very broad ground for allowing 
another to swindle him. The defense relied on here 
should be scrutinized with a critical eye. 

Reviewing the evidence the court declared that 
it was not satisfied with the argument that the pub- 
lic was deceived; that the name had come to char- 
acterize a particular beverage to be had at almost 
any soda fountain, coming from a single source and 
well known to the community; that the term had 
acquired a secondary meaning in which the product 
was more emphasized than the producer, that the 
public probably had no knowledge of or expecta- 
tion regarding the chemical constituents of the 
beverage, and that the company had the right of 
protection of its trade mark. The decree of the 
Circuit Court of Appeals was reversed part and 
that of the District Court modified and affirmed. 

Argued by Mr. Frederick W. Lehmann for Coca 


Cola Co., and by Messrs. Richard E. Sloan and 
Joseph W. Bailey for respondents. 
Volstead Act 
Street v. Lincoln Safe Deposit Co., et. al. Adv. 
Ops.. p. 7. 


Mr. Justice Clarke stated the question involved 
in this case as follows: 

May a ware-housing corporation lawfully per- 
mit to be stored in its warehouse, after the effective 
date of the Volstead Act, liquors admitted to have 
been lawfully acquired before that date, and which are 
so stored solely and in good faith, for the purpose of 
preserving and protecting them until they shall be 
consumed by the owner and his family or bona fide 
guests? 

In view of the fact that the 18th amendment 
“does not indicate any purpose to confiscate liquors 
lawfully owned at the time the amendment should 
become effective and which the owner intended to 
use in a lawful manner;” and because Section 33 
of the Volstead Act declares “it shall not be unlaw- 
ful to possess liquors in one’s private dwelling * * * 
provided such liquors are for the use only for the 
personal consumption of the owner thereof and 
his family residing in such dwelling and of his bona 
fide guests when entertained by him therein,” Mr. 
Justice Clarke construed the Volstead Act as not 
applicable to the possession and transportation of 
liquors lawfully owned and intended to be lawfully 
consumed in the dwelling of the owner. 

Mr. Justice McReynolds did not concur in this 
construction of the act, but concurred in the judg- 
ment because he regarded its enforcement as con- 
strued by the lower court and Attorney General 
“would result in virtual confiscation of lawfully ac- 
quired liquors by prosecuting or unduly interfering 
with their consumption by the owner. The 18th 
amendment gave no such power to Congress. Man- 
ufacture, sale and transportation are the things 
prohibited,—not personal use.” 

Argued by Messrs. Joseph T. 
Charles H. Tuttle for appellant and by 
Attorney General Frierson for appellee. 


Auerbach and 
Assistant 





WELCOME AWAITS ASSOCIATION AF CINCINNATI 





The members of the American Bar Associa- 
tion will find a warm welcome in Cincinnati 
when they come here for their 1921 Annual 
Meeting. 

Cincinnati is an old city, as cities go in the 
Middle West. It has been the home of many 
great lawyers, and members of the legal pro- 
fession have played a great part in its history. 
It always has a warm spot in its heart for such 
a body of men as is gathered together at annual 
meetings of the American Bar Association, 

The Queen City will exert herself to maintain 
a cherished reputation for hospitality in her 
greeting to so many of the country’s representa- 
tive lawyers as shall honor her with their pres- 
ence next fall Cuartes P. Tart. 











S briefly announced in the January issue of the 

Journal, Cincinnati is to be the next meeting 

place for the American Bar Association and the 
date set is Aug. 31 and Sept. 1 and 2, 1921. It is to be 
regretted that lack of space prevents republication of 
the entire printed argument in favor of the Ohio city 
submitted to the Executive Committee at the New 
Orleans meeting by the Cincinnati Bar Association 
and the convention and publicity department of the 
Chamber of Commerce. It was unusually complete 
and persuasive, touching every pertinent phase of 
the question from transportation to convention 
facilities and recreation. 

As regards the weather, always a very im- 
portant consideration in the selection of a place for 
the annual meeting, the representatives presented 
tables showing the maximum and minimum tempera- 
ture for the past ten years for the days from Angust 
15 to September 15 inclusive. These amply justify 
the statement that “Cincinnati has no periods of pro- 
longed high temperature. There are occasional short 
periods of summer heat, but they are broken by cool 
nights which afford opportunities for restful sleep.” 

The average daily temperature for ten years for 
the eight-day period from August 31 to September 7 
inclusive, which period includes the date set for the 
1921 meeting, shows a minimum of 62, a maximum 
of 82 and a mean of 72. Last year on August 31 the 
minimum was 64 and the maximum 83; on Septem- 
ber 1 the corresponding figures were 57 and 76; 
September 2, 55 and 79; September 3, 50 and 72. For 
the further information of members there is printed 


DATE August 3lst 
YEAR Min. Max. Avg. Min. Max. 
1911 64 78 7 61 90 75 64 9% 
1912 73 6 ZB M&M w&S 
1913 61 : 5 68 97 70 «9% 
1914 5 3 72 8 80 67 8&4 
1915 : , & @& Zz 53 80 
1916 ; : 65 80 60 80 
1917 6 FF 2 68 89 
1918 ¢ ) 55 9 7 S56 82 
1919 : i 50 5 49 7 
1920 5 : $057 6 55 


September Ist 


Average 61 6 62 8&5 


September 2nd 
Avg. Min. Max. Ave. Min. Max. Avg. Min. Max. Avg. Min.Max.Avg. 


in connection with this article the table showing mini- 
mum, maximum and average for August 31 and the 
first five days of September for the last decade. 

The statement declares that Cincinnati is very 
close to the center of population of the United States 
and that “approximately 75 per cent of the population 
of the United States can reach Cincinnati within 
twenty-four hours; an advantage that is enjoyed by 
no other American city.” Nine per cent of the mem- 
bers of the American Bar Association live within a 
six-hour ride, thirty per cent within a twelve-hour ride, 
fifty-seven per cent within an eighteen-hour ride and 
seventy-four per cent within a twenty-four-hour ride. 
It also points out the railroad advantages which the 
city enjoys and the adequate hotel accommodations 
and other convention facilities which it offers. 

There is a suggested program of entertainment 
for the periods between the regular business sessions 
of the Association which is especially attractive. This 
includes, among other things, excursions to various 
points of interest. Special attention is given in the 
program to the ladies of members. Photographs show- 
ing scenes in and around Cincinnati and well illustrat- 
ing the natural beauties and points of interest which 
the city offers to visitors were attached to the 
statement. 

Cirfcinnati’s claims were presented by a delegation 
composed of the following gentlemen: Province W. 
Pogue, President of the Cincinnati Bar Association ; 
John W. Galvin, Mayor of Cincinnati; D. W. Iddings, 
President of the Ohio Bar Association; Sidney G. 
Stricker, Vice-President of the American Bar Associa- 
tion from Ohio; Thomas Quinlan, John L. Horgan, 
Simeon M. Johnson and D. C. Keller. 

Preparations are already being made for this im- 
portant annual event in the life of the Association. 
Province M. Pogue, President of the Cincinnati Bar 
Association, has designated Mr. Ben B. Nelson, 708 
Fourth National Bank Building, Cincinnati, a member 
of the local bar, who will in due time receive and attend 
to all requests for hotel reservations. 

The Treasurer and Secretary of the American 
Bar Association will meet Mr.. Pogue at Cincinnati 
on April 19 to select hotel headquarters and make 
other arrangements for the meeting, and a list of hotels 
and rates will appear as soon thereafter in the Journal 
as possible. 

It is officially anngunced by the Secretary that 
Hon. John W. Davis, Ambassador to England, and 
Hon. Charles S. Thomas, United States Senator from 
Colorado, have accepted invitations to deliver addresses 
at this meeting. 


September 3rd September 4th September Sth 


67 82 74 62 8 73 €& .76 72 
73 88 80 71 9 80 70 90 8 
71 67 & 6 91 80 67 92 79 
62.78 70 @© 73 6 55 7 67 
a oe 644 63 73 68 62. 68 65 
53 75 6&4 55 8 70 70 8&8 79 
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66 80 73 6 88 72 55 72 63 
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THE EVOLUTION OF JUSTICE 


The evolutionary processes of nature 
are slow. So slow indeed that generation 
after generation of men pass on and off the 
stage of life without knowing that any prog- 
ress has been made. This has been no less 
true in the growth of the judicial institution 
than in any other of the worth-while things 
of human existence. But those who look 
back far enough can see preat accomplish- 
ment. 

The struggle for the substitution of 
Justice for Force is as old as the race. The 
first step was the establishment in the minds 
of men that the old rule of Force was a rule 
which worked out disadvantageously for 
them. As long as there was doubt on that 
point, it was worse than useless to talk about 
any new rule for the guidance of men. When 
men became convinced that a system of life 
was essentially defective which gave rewards 
only to those who were @&ble to take them by 
force from weaker men, which made it impos- 
sible to get or keep anything which a stronger 
man or a more powerful chieftain desired, 
which made the great majority slaves to the 
will of the powerful few, then, and not until 
then, did the thought of an organized institu- 
tion of justice for the peaceful settlement of 
personal controversies gain a place in the 
minds of men. 

The second step in the evolution of 
justice was the development of the proper 
kind of a tribunal. -The development of this 
step in the march of progress was as long as 
the history of civilization. It is marked by ex- 
periment, rejection and substitution. Wisdom 





has come slowly, through mistake and the 
grievous consequences of error, and it has not 
yet fully arrived. This very generation is 
struggling with the problems of the improve- 
ment of its courts. 

The third step is the creation of new con- 
cepts of justice and the enlargement of the ju- 
dicial field. We enjoy peace.in our individual 
relations only so far as we have reached a com- 
mon consent as to the principles of justice and 
only so far as the enfofcement of that justice 
has been entrusted to courts or other tribunals 
judicial in their nature so constituted as to be 
efficient in the administration of justice. The 
domain of justice seems broad but in reality 
it is yet narrow. We have not yet reached 
a common consent of society as to universal 
concepts of justice applicable to all contro- 
versies. The consequence is that there is 
still a field in which the old pagan rule of 
force is the only method of settling contro- 
versies. Wherever there is no effective rem- 
edy to be had by application to judicial 
agencies men still fight. 

In this twentieth century we are in the 
midst of great evolutionary processes and 
none are of greater importance than the evo- 
lution of justice and of judicial institutions. 
Heretofore we have not come to a common 
consent of society as to the fundamental 
principles of justice between labor and cap- 
ital nor have we devised any judicial tribunal 
to interpret and apply such principles. “The 
Kansas Experiment” is an effort to establish 
rules in this hitherto unruled domain. It 
will either fail for the lack of a common con- 
sent in the minds of the right thinking ma- 
jority or it will prove to be a forward step 
in the substitution of Justice for Force in a 
new field. The Indiana Food and Coal Com- 
mission_was another of those experiments 
which are typical of evolution. The act which 
created the commission provided that it should 
cease to exist, as such, March 31, 1921. 
Does the experiment promise to be a failure 
or will it ripen into a more effective instru- 
mentality for the establishment of social 
justice? 

In a still larger field the best minds of 
the world are striving to aid in the estab- 
lishment of concepts of World-Justice which 
shall receive the common consent of all 
nations and to devise a judicial institution 
which shall pronounce justice between na- 
tions and lessen the likelihood of war. Can 
it be doubted that at some time and in some 
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way the domain of Justice will be enlarged 
until it shall cover the earth? 


JUDGES AND NON-JUDICIAL DUTIES 


The Massachusetts Judicature Commis- 
sion has included in its report to the Gov- 
ernor of that State the advisability of 
repealing certain statutes which impose 
non-judicial duties on the judges of the 
Massachusetts courts. Among others, the 
commission mentions one which in effect 
makes the judges the “chief janitors of the 
Boston court house,” one which authorizes 
them to appoint and remove index commis- 
sioners, and one which makes the Chief Jus- 
tice of the Municipal Court a member of the 
censorship board for theatrical perform- 
ances in the City of Boston. 

This recommendation on the part of the 
commission calls attention to an important 
principle. There seems to be a comimon con- 
sent on the proposition that a judge should 
not be called upon to perform other duties 
which interfere with the proper performance 
on his part of his judicial duties. “Ne sutor 
ultra crepidam” is a maxim susceptible of 
judicial application. 

The situation in Massachusetts is by no 
means unique. In many of the-states judges 
are given power of appointment to offices 
with valuable political patronage. 

The recommendations of the Massachu- 
setts Commission serve as a warning against 
a growing evil. 

If judges are given control of patronage, 
those who live by patronage will-endeavor to 
control the judges. 





CONTRIBUTIONS 


The board of editors wish the members 
of the Association to feel that the Journal is 
2 forum in which every question of broad 
interest to the profession in general may be 
discussed. Articles and letters are welcomed 
and those who send them may be assured 
that they will receive prompt and careful 
attention. 

There are, of course, limitations of space 
which must necessarily be observed in a 
publication of this size, and contributors will 
confer a favor by making their articles and 
letters as short as the subject matter will 
permit. There are also some limitations of 
subject, due to the plan to make a magazine 
of broad professional interest rather than 
one occupying a more limited and technical 
field. We feel assured that contributors will 
appreciate such considerations and will un- 








derstand that failure to use a given com- 
munication is no reflection on its merits. 

Moreover, it goes without saying that 
articles cannot always be published in the 
number immediately following their receipt; 
but those who send them may rest assured 
that avaitable material will appear at the 
earliest possible date. 

It is principally through contributions 
from members that the Journal hopes to 
make itself the effective voice of the best 
thought and feeling of the profession in the 
United States. There can be no substitute 
for such co-operation in the case of a publica- 
tion which aims to express, not simply the 
views of a particular group, but those of the 
best elements of the profession as a whole. 





BUILDERS AND PRESERVERS 


The lay and comic stage tradition that the 
legal profession is in some way an irritating 
excrescence on the body politic, which mili- 
tates against the peace and well being of the 
majority of the people, dies hard. In the 
last issue we printed an amusing bit of 
verse from Mr. Carl Sandburg, a poet who 
has attained no mean reputation in his 
peculiar field, in which he voices this idea. 
The mason, farmer and other workmen, ac- 
cording to this piece, build and create some- 
thing that is worth while, whereas the 
lawyers are chiefly concerned with cogita- 
ting and expounding past wisdom. 

While it may be admitted that in the 
immediate physical field the lawyer’s work 
does not loom very large on the horizon, 
certainly in the field of institutions vitally 
necessary to any sort of organized life and 
effort, physical or otherwise, the lawyer’s 
great and constructive part is obvious. 
Those who regard the Constitution of the 
United States and of the States as works 
of real value will hardly deny creative gen- 
ius and constructive service to the profes- 
sion that had so large a part in their 
establishment. It is also of more than pas- 
sing interest in this connection that the 
Declaration of Independence itself was 
largely the work of one of the eminent mem- 
bers of the profession, and that many of 
the signers of that document were lawyers. 

But after the creative work of the law- 
yer is done for the moment, there comes 
the never-ending task of maintaining and 
helping operate that which is created. And 
in that field the lawyer performs a vital and 
indispensable service. 


N every State but one, in the District of Colum- 
bia, in Alaska, in Hawaii, and in the Philippine 
Islands the law governing bills, notes, and checks 
is found in the Uniform Negotiable Instruments 
Act. In forty-five jurisdictions the law governing 
the form, the issuance, and the transfer of ware- 
héuse receipts and rights and liabilities under such 
receipts is found in the Uniform Warehouse Re- 
ceipts Act. In twenty-three jurisdictions the law 
of sales of personal property is found in the Uniform 
Sales Act. In the same number of jurisdictions 
the law concerning bills of lading issued in intra- 
state shipments is found in the Uniform Bills of 
Lading Act. The Uniform Stock Transfer Act pre- 
vails in fourteen jurisdictions; the Uniform Part- 
nership Act in eleven jurisdictions, and the Uni- 
form Limited Partnership Act in ten jurisdictions. 
The source of these important commercial codes 
is the National Conference of Commissioners on 
Uniform State Laws. This is an official body com- 
posed of Commissioners from each of the States, 
the District of Columbia, Alaska, Hawaii, Porto 
Rico, and the Philippine Islands. In thirty-three 
of these jurisdictions the Commissioners are ap- 
pointed by the chief executive acting under express 
legislative authority. In the other jurisdictions the 
appointments are made by general executive au- 
thority. There are usually three representatives 
from each jurisdiction. The Commissioners are 
chosen from the legal profession, being lawyers and 
judges of standing and experience, and teachers of 
law in some of the leading law schools. They serve 
without pay, and in most instances pay their own 
expenses. They are united in a permanent organ- 
ization, under a constitution and by-laws, and an- 
nually elect a president, vice-president, secretary, 
and treasurer. The Commissioners meet in annual 
Conference at the same place as the American Bar 
Association, usually for four or five days immedi- 
ately preceding the meeting of that Association. 
The purpose of the organization, as its name 
implies, is to promote uniformity of legislation on 
subjects of common interest throughout the United 
States. Proposed acts are carefully drawn up by 
special committees of trained lawyers, assisted by 
experts in many instances, and are printed, distrib- 
uted, and discussed at the National Conference, 
usually for several years before final adoption. 
When finally approved by the Conference, the Uni- 
form Acts are recommended for general adoption 
throughout the jurisdiction of the United States. 
Each act is the fruit of one or more tentative drafts 
submitted to the criticism, correction, and emenda- 
tion of the Commissioners, and represents the ex- 
perience and the judgment of a select body of law- 
yers, chosen from every part of the United States. 
In addition to the acts mentioned above, the 
Conference has approved and recommended for 
adoption, among others, the following acts: Uni- 
form Conditional Sales Act, Uniform Foreign Depo- 
sitions Act, Uniform Fraudulent Conveyance Act, 
Uniform Land Registration Act, Uniform Occupa- 
tional Diseases Act, Uniform Vital Statistics Act, 
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Uniform Workmen’s Compensation Act. 

The Conference has also, under the editorship 
of Commissioner Charles Thaddeus Terry, of New 
York, and through his efforts, procured the publica- 
tion in a single volume of all the Uniform Acts, 
fully annotated,: thus rendering available in con- 
venient form for the Bench and Bar the interpre- 
tations which have been placed upon the Acts by 
the courts of the several States. 

The Conference has now under consideration 
a number of important subjects with a view of 
drafting Uniform Acts concerning them, such as a 
Uniform Incorporation Act, Uniform Declaratory 
Judgments Act, Uniform Blue Sky Law, Uniform 
Automobile Act. 

While most of the Commissioners who partici- 
pate in the activities of the Conference do so at 
their own expense, the work of the Conference 
necessarily involves the expenditure of a consider- 
able amount of money. The chief items of expendi- 
ture are for the printing of the annual Proceedings, 
committee reports, and Uniform Acts. The necessary 
funds have been procured in the past by contribu- 
tions from state bar associations, from state legis- 
latures, and from the American Bar Association. 

The scope of the activities of the Conference 
and its usefulness depend upon an adequate financial 
support. During the thirty years of its existence, 
the Conference has clearly demonstrated that a 
great work can be done in the interest of uniform 
laws through the cooperation of representatives of 
the several States... The financia] burden of this 
cooperation ought, primarily, to be borne by the 
States themselves, inasmuch as each State is offi- 
cially represented in the Conference. At present 
approximately twenty States are making annual 
contributions of from $100 to $500 to the Confer- 
ence. This is by no means a support commensurate 
with the importance and value of the work of the 
Conference. The failure of the other States to sup- 
port with money the work of their representatives 
in the Conference is in large part due to a lack of 
knowledge of the work that is being done and of 
its importance to each State concerned. At present 
there are about forty State legislatures in session. 
The officers of the Conference are making an appeal 
to these legislatures for financial support. Whether 
such support is forthcoming will depend largely 
upon whether there are members of the bench and 
bar in each State sufficiently interested in this 
movement for uniformity to bring the matter to the 
attention of those in each State who have to do 
with appropriations. It is the earnest hope of those 
who have labored for the success of the Conference 
that this short article will come to the knowledge 
of many lawyers who will feel sufficiently inter- 
ested to take up with the proper persons in their 
respective jurisdictions the importance of making 
some provision out of the State funds for the sup- 
port of the Conference. 

Eucene A. GILMore, 
Secretary of the National Conference. 


University of Wisconsin, January, 1920. 
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LIMIT OF POWER TO AMEND CONSTITUTION 





By Everett P. WHEELER 
Of the New York City Bar 


Federal Constitution is contested in two suits, 

that of Fairchild vs. Colby, now pending in 
the Supreme Court of the United States, and that 
of Leser and others vs. Garnett, now pending in 
the State Courts of Maryland. Judge Heusler dismissed 
the petition in the latter case on the ground that the 
power to amend was unlimited, but an appeal was 
taken to the Court of Appeals. The questions in- 
volved in these suits are of great importance. The 
extent of the power of amendment of the Federal 
Constitution conferred by Article V has never 
been determined by the Supreme Court. 

In the prohibition cases the Court, in its re- 
script, determined that the Prohibition Amendment 
was within the power conferred by this article. No 
reasons are given for this decision, but when the 
various decisions bearing upon the police power of 
the States in reference to the manufacture of, and 
traffic in, intoxicating liquors are examined, it 
seems clear that this subject has been treated by 
the Courts as within the scope of police power 
without restriction from the various clauses in the 
Constitution which do afford a certain guarantee 
for protection to the ownership of property and its 
use in manufacture and trade. In short, it may 
fairly be said to be the result of these decisions that 
manufacturers and dealers in intoxicating liquors 
have no rights that the State is bound to respect. 
Obviously, therefore, any arguments drawn from 
these restrictions are inapplicable to that amend- 
ment. 

But in the case of the right of suffrage, no 
such condition exists. The regulation by each State 
of the qualifications necessary for those exercising 
the elective franchise in that State is recognized by 
the Constitution itself. Article 1, Section 2, pro- 
vides that “the electors (of members of the House 
of Representatives) in each State shall have the 
qualifications requisite for electors of the most nu- 
merous branch of the State Legislature.” The 
Seventeenth Amendment contains a similar pro- 
vision in reference to the election of Senators of 
the United States. The right to determine the 
qualifications of such electors who are to vote in 
State elections has been exercised by the States 
from the formation of the Union and was exercised 
by them when they were independent States before 
the Union was created. 

In the cases pending, it is argued in support 
of the validity of the Nineteenth Amendment, that 
there is no limit to the power of amendment con- 
ferred by Article V of the Constitution. On the 
other hand, it is contended for the plaintiffs that 
the first ten amendments to the Constitution con- 
stitute a bill of rights which permanently secure 
the right of each State to determine for itself the 
qualifications of electors for all offices in the State 
government: 

A brief reference to the historic conditions well 
known to exist to the time of the adoption of the 
Federal Constitution is important in this connec- 
tion. The Bill of Rights which was adopted by the 
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British Parliament after the Revolution of 1689 
is in form an act of Parliament and no more. But 
it was understood by the men that framed it, and 
has been understood by the people of Great Britain 
ever since, to have equal sacredness with the Magna 
Charta itself and to constitute a statement of fun- 
damental rights of the citizen which are beyond 
the control of Parliament except when, in time of 
war, the public safety may require it. 

When the delegates of the thirteen colonies 
assembled in convention at Philadelphia in 1776 
they made it plain to the world, in the Declaration 
of Indepenednce, that they considered that men 
“are endowed by their Creator with certain unalien- 
able rights; that among these are life, liberty, and 
the pursuit of happiness; that, to secure these 
rights, governments are instituted among men.” 

The framers of the American Constitution rec- 
ognized these principles, which are essential to a 
free government, and considered that they did not 
need to be specifically expressed in the new Con- 
stitution. Objection, however, was made to it be- 
cause of this omission, and the first ten amend- 
ments were adopted by unanimous consent. It has 


now become necessary to invoke them for protec- 
tion against the violation by the proposed Nine- 
teenth Amendment of the fundamental right of 
self-government secured by the Constitution and 
by these amendments to each State. 


The so-called amendment is not an amendment 
at all, but would, if adopted, work a fundamental 
change in our Government by taking away from 
the States the power to regulate the suffrage for 
the offices of the State governments. It is, there- 
fore, not within the power of amendment given by 
Article V. It is also in violation of the Ninth and 
Tenth Amendments to the Constitution. These 
amendments constitute a limit to the power of 
amendment given by Article V. 

The country is in a position the converse of 
that of a century ago. Then it was necessary to 
protect the general government from the encroach- 
ments of the States. They taxed the agencies of 
the Federal Government as in McCulloch v. Mary- 
land. (4 Wheat., 316.) They taxed interstate com- 
merce as in Gibbons v. Ogden. (9 Wheat., 195.) They 
taxed foreign commerce as in The Passenger Tax 
Cases. (7 Howard, 283.) 

The Court adopted the phrase of Daniel Web- 
ster, our greatest constitutional lawyer: “The power 
to tax involves the power to destroy.” (McCulloch 
v. Maryland, 4 Wheat. 316, 431.) That phrase is 
not in the Constitution. The Court adopted it in 
order to preserve the life of that instrument and 
of the system created by it. 

These decisions made us a nation. Now we 
are confronted by the attempt of the central gov- 
ernment, supported by a majority of States, to 
break down the local self government of the States. 
If this succeeds we shal! be no longer a federal 
republic. Our motto—E pluribus unum—will be 
falsified. 

It is no reply that this is not completed by 
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the Nineteenth Amendment. The Bank of the 
United States was not taxed out of existence by 
the law of Maryland. Interstate commerce was not 
destroyed by the statute of New York. Foreign 
commerce was not completely dominated by the 
statutes of Massachusetts and New York. 


But the Court saw clearly that the right 
claimed, if it existed at all, might be exercised so 
as to accomplish all-these results. It held there- 
fore that the right claimed did not exist. The 
power to tax was the power to destroy. 

With equal justice we now say that the power 
to amend by ‘changing the State Constitutions is 
the power to destroy. If a majority of the States 
can change the qualifications for electors prescribed 
by the Constitution of a State against the will of 
the people of that State and in a manner forbidden 
by the State Constitution, they can in effect destroy 
the State altogether. 

1. The Ninth and Tenth Amendments were 
adopted to guard against this danger. They are 
fundamental and irrevocable, except by unanimous 
consent of all the States. They were adopted sub- 
sequent to the adoption of the Constitution. If 
there is anything inconsistent, these must control, 
but they should be construed together and so con- 
strued are harmonious. 

In the Passenger Tax Cases’ the Court said: 


That is a very narrow view Of the Constitution 
which supposes that any political sovereign right 
given by it can be exercised. cr was meant to be 
used by the United States iu such way as to dis- 
solve, or even disquiet, the fundamental organization 
of either of the States. The Constitution is to be inter- 
preted by what was the condition of the parties to it 
when it was formed, by their object and purpose in 
forming it, and by the actual recognition in it of the 
dissimilar institutions of the State.’ 


2. They operate as a limitation upon Article 
V to the same extent as its final clause—“No State, 
without its consent, shall be deprived of its equal 
suffrage in the Senate.” 

The Cambridge Modern History*® states the 
facts clearly: 


These amendments may be said to have com- 
pleted the Constitution, in the sense that it was urged, 
and in effect admitted, that what they contained 
deserved a place in the instrument itself. All that was 
left was for the Supreme Court to make it plain that 
the Constitution was really “adequate to the exigencies 
of government and the preservation of the Union.” 
This was done when, under the guidance of John 
Marshall, it was shown that in giving powers to the 
Nation, the Constitution had, with a few well-marked 
exceptions, given those powers to the full, with every 
incident suitable to them.‘ 

The articles of the Constitution are to be inter- 
preted according to the circumstances under which 
they were respectively written, and the character 
of the people to whom they were originally 
addressed. 

Chief Justice Marshall thus expressed this 
canon in Gibbons v. Ogden (9 Wheaton U. S. Rep. 
1—1824) which established the right of freedom of 
trade between the States of the Union: 

If from the imperfection of human language there 
should be serious doubts respecting the extent of any 


"tga power, it is a well settled rule that the objects 
or which it was given, especialy when those objects 





pb Howard, 283, 428. Opinion of Mr. Justice Wayne. 
vans v. Gore, 40 Sup. Ct. pS -_ 555. Knowlton v. Moore, 
178 v. S. ay 20 Sup. Ct. 768, 44 L. 
* Vol. 7, Sec. 1789, p. 804. 
« Cortis’ on the Constitution. Vol. II, p. 162. 









are expressed in the instrument itself, should have 
great influence in the construction. (p. 188) 

In a recent case,’ the court said: 

To determine the extent of the grants of power 
we must, therefore, place ourselves in the position 
of the men who framed and adopted the Constitution, 
and inquire what they must have understood to be 
the meaning and scope of those grants. 

3. When a series of enactments are under con- 
sideration they should be construed together. This 
fundamental rule for the construction of statutes 
is thus stated by the Supreme Court :* 

The legislation is in pari materia with the Act 
of 1851 and must be read in connection with that 
law, and so read, should be given such an effect, not 
incongruous with that law, so far as consistent ‘with 
the terms of. the latter legislation. 

An illustration of the application of this rule 
is to be found in the decision in the Conscription 
Cases.’ Certain persons who had been drafted to 
serve in the National Army contended that the 
Conscription Act was in violation of the Thirteenth 
Amendment to the Constitution: 

Neither slavery nor involuntary servitude, except 
as punishment for crime whereof the party shall have 
been duly convicted, shall exist within the United 
States or any place subject to their jurisdiction. 

It was argued that compulsory service in the 
Army was “involuntary servitude.” But the court 
construed this amendment in connection with Sub- 
division 12 of Section 8, Article I, which gives the 
Congress power—‘“To raise and support armies.” 
And the court held the conscription to be author- 
ized by the constitutional power thus granted to 
Congress. 

4. These amendments were proposed when the 
adoption of the Constitution was under considera- 
tion. This was ratified with the express under- 
standing that such amendments should be adopted 
as limitations upon the powers of the Federal Gov- 
ernment and as securing the right of each State 
to Local Self-Government. 

Massachusetts adopted this resolution :* 

As it is the opinion of this Convention that certain 
amendments and alterations in the said Constitution 
would remove the fears and quiet the apprehensions 
of many of the good people of this Commonwealth, 
and more effectually guard against an undue admin- 
istration of the Federal Government, the Convention 
do therefore recommend that the following alterations 
and provisions be introduced into the said Consti- 
tution: 

“1. That it be explicitly declared that all powers 
not expressly delegated by the aforesaid Constitution 
are reserved to the several States to be by them 
exercised.” 

The Convention enjoined it upon their repre- 
sentatives in Congress “to exert all their influence 
and to use all reasonable and lawful methods to 
obtain a ratification of the said alterations and 
provisions in such manner as is provided in said 
Article” (Article V). 

The preamble and resolution of the First Con- 
gress propose twelve amendments to the Constitution.® 
The first two were not agreed to. The remaining ten 
are those which were ratified. 

The debates in convention show clearly that 
such amendments as the Ninth and Tenth were 
conditions upon which the Constitution was rati- 
fied.?° 


* South Carolina v. United 5 States, 199 U. S. 437, p. 460. 
* Richardson ‘v. Harmon, 222 U. S. 96, 103. 
TArver v. United States 145 U U. S. 366, 38 S. C. Rep. 159. 
SElliot’s Debates, Vol. I) p. 
* Elliot's Debates, Vol. i, a a8. 

* Tbid., Vol. Il, p. 198 
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In Massachusetts the President of the Con- 
vention proposed amendments “in order to remove 
the doubts and quiet the apprehensions of gentle- 
men.” Mr. Samuel Adams said that States that 
had not yet acted would be influenced by the prop- 
osition which Governor Hancock had submitted. 
The following day Mr. Adams continued: 

Your Excellency’s just proposition is “that it be 
explicitly declared that all powers not expressly dele- 
gated to Congress are reserved to the several States 
to be by them exercised.” This appears to my mind 
to be a summary of a bill of rights which gentlemen 
are anxious to obtain. It removes a doubt which 
many have entertained respecting the matter, and 
gives assurance that if any law made by the Federal 
Government should be extended beyond the Power 
granted by the proposed Constitution and inconsistent 
with the Constitution of this State, it would be an 
error, and adjudged by the Court of law to be void. 


He voted for ratification. This was adopted 
by Yeas 187, Noes 168. 

The circular letter sent by the New York Con- 
vention to the Governors of the several States, dated 
July 28, 1788, begins :™ 


Several articles in it appear so exceptionable to 
a majority of us, that nothing but the fullest confidence 
of. obtaining a revision of them by a general conven- 


tion, and an invincible reluctance to separating from 
our sister States, could have prevailed upon a suf- 
ficient number to ratify it without stipulating previous 
amendments. 


It urges that the earliest opportunity be taken for 
making amendments. 


The preamble to the ratification by New York 
declares: 

That every power, jurisdiction and right which is 
not by the said Constitution clearly delegated to the 
Congress of the United States or the Departments of 
the Government thereof, remains to the people of the* 
several States or to their respective State Govern- 
ments to whom they may have granted the same. 

After a declaration of rights in other particu- 
lars it proceeds: 

Under these impressions, and declaring that the 
rights aforesaid cannot be abridged or violated, and 
that the explanations aforesaid are consistent with the 
said Constitution, and in confidence that the amend- 
ments which shall have been proposed to the said Con- 
stitution will receive an early andpmature considera- 
tion, the said delegates, in the name and in the behalf 
of the people of the State of New York, do by these 
pfesents assent to and ratify the said Constitution. 
The Convention then, in behalf of the people of the 
State, enjoin upon their representatives in Congress to 
exert all their influence and use all reasonable means 
to obtain a ratification of the following amendments :* 

The ratifications by South Carolina and New 
Hampshire are to the same effect.** 

The ratification of Virginia’s convention™ aptly 
declares that it is advisable to ratify rather “than 
to bring the Union into danger by delay.” It 
nevertheless declares “that no right of any de- 
nomination can be cancelled, abridged, restrained 
or modified by the Congress, by the Senate or 
House of Representatives, acting in any capacity, 
by the President or any Department or officer of 
the United States, except in those instances in 
which power is given by the Constitution for those 
purposes.” It then proceeds to recommend cer- 
tain amendments, the first of which is :** 

That each State in the Union shall respectively 

retain every power, jurisdiction and right which is not 
by this Constitution delegated to the Congress of the 


™ Elliot’s Debates, Vol. II, pp. 418-14. 
2 Tbid., Vol. I, pp. 327, 329. 

% Elliot’s Debates, Vol. I, pp. 825, 326. 
“ Elliot’s Debates, Vol. I, p. 827. 

% Elliot's Debates, Vol. III, p. 669. 


United States or to the Departments of the Federal! 
Government. 

The ratification of Rhode Island came after 
the first ten amendments were proposed."® In the pre- 
amble Rhode Island declares: 

I1I1.—That the rights of the States respectively to 
nominate and appoint all State officers and every other 
power, jurisdiction and right which is not by the said 
Constitution clearly delegated to thé Congress of the 
United States or to the Departments of government 
thereof, remain to the people of the several States or 
their respective State governments, to which they may 
have granted the same. 

After several other recitals the ratification pro- 
ceeds : 

Under these impressions, and declaring that the 
rights aforesaid cannot be abridged or violated, and 
that the explanations aforesaid are consistent with 
the said Constitution, and in confidence that the 
amendments hereafter mentioned will receive an early 
and mature consideration, and conformable to the 
Fifth Article of the said Constitution speedily become 
a part thereof, we, the said delegates, in the name and 
in the behalf of the State of Rhode Island and 
Providence Plantations do by these presents assent to 
and ratify the said Constitution (March 29, 1920). 

Then follows a resolution enjoining the Sen- 
ators and Representatives from Rhode Island to 
exert all their influence and use all reasonable 
means to obtain a ‘ratification of the following 
amendment to the said Constitution: \ 

1, The United States shall guarantee to each State 
its sovereignty, freedom and independence, and every 
power, jurisdiction and right which is not by this Con- 
stitution expressly delegated to the United States. 

In the report of the Convention of Maryland 
it is stated that after the vote of ratification had 
passed, Mr. Paca brought the proposed amend- 
ments before the Convention 

declaring that he had only given his assent to the 
government under the firm persuasion and in full 
confidence that such amendments would be peaceably 
obtained so as to enable the people to live happy under 
the Government. That the peamte of the county he 
represented and that he himself would support the 
government with such amendments, but without them 
not a man in the State, and no people, would be more 
firmly o opposed to it than himself and those he rep- 
resented. 

A committee was appointed to pos amend- 
ments. The first proposed by it is as follows :* 

That Congress shall exercise no power but what 
is expressly delegated by this Constitution. 

This amendment was agreed to by the Conven- 
tion. All the members who voted for ratification’® 

declared that they would engage themselves under 

every tie of honor to support the amendments they 
had agreed to. 

Historians agree that the ratification by the 
States just mentioned was upon the understanding 
and agreement that the amendments reserving the 
right of each State to local self government would 
in substance be adopted.” 

5. The fact that this proposed amendment does — 
not subvert the whole fabric of local State Govern- 
ment is immaterial. It does in part and that is 
fatal to its validity. In Fairbank vs. United States 
(181 U. S., 283), the Court said: 

In short the Court held in that case (Monon- 
gahela Navigation v. U. S. 148 U. S.) that Congress 
could not by any declaration in its statute avoid, 
qualify or limit the special restriction placed upon its 

% Elliot’s Debates, Vol. I, pp. 334-5. 
1? Elliot’s Debates, Vol. Ii. p. 549. 


% Elliot’s Debates, ky II, * 550. 
# Elliot’s Debates. Vol . 564. 
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power, but that it must be enforced according to its 
letter and spirit and to the full extent. 

The Court then cited Boyd v. U. S. (116 U. S. 
616) in which this rule was applied to the con- 
struction of the Fourth and Fifth Amendments: 

Illegitimate and unconstitutional practices get their 
first footing in that way, namely, by silent approach 
and silent deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule that 
constitutional provisions for the’ security of persons 
and property should be liberally construed. A close 
and literal construction deprives them of half their 
efficiency, and leads to gradual depreciation of the 
right, as if it consisted more in sound than in sub- 
stance. It is the duty of the courts to be watchful 
for the constitutional rights of the citizen, and 
against any stealthy encroachment thereon (p. 635). 

It will be argued that this effect to be given 
to the Ninth and Tenth Amendments is an impli- 
cation. We reply that that which is implied is as 
much a part of the Constitution as that which is 
expressed.”* 

As said by Mr. Justice Miller in Ex parte Yar- 
brough (110 U. S. 651, 658): 

The proposition that it has no such power is 
supported by the old argument often heard, often 
repeated, and in this court never assented to, that 
when a question of the power of the Congress arises 
the advocate of the power must be able to place his 
finger on gr which expressly grant it. The brief 
of counsel, though directed to the authority of that 
body to enact criminal laws, uses the same language. 
Because there is no express power to provide for 
preventing violence exercised on the voter as a means 
of controlling his vote, no such law can be enacted. 
It destroys at one blow, in construing the Constitution 
of the United States, the doctrine universally applied 
to all instruments of writing, that what is implied 
is as much a part of the instrument as what is 
expressed. 

Among those matters which are implied, 
though not expressed, is that the Nation may not in 
the exercise of its powers prevent a State from dis- 
charging the ordinary functions of government, 
just as it follows from the second clause of Article 
VI of the Constitution; that no State can interfere 
with the free and unembarrassed exercise by the 
National Government of all the powers conferred 
upon it. 

In other words, the two governments, National 
and State, are each to exercise their power as 
needed, so as not to interfere with the free and 
full exercise by the other of its Power.** 

6. The right to regulate local elections for 
state offices and to determine the qualifications of 
the voters at such elections is fundamental. It is 
an essential part of local self-government. To de- 
prive a State of it is to extend the Constitution to 
a field entirely different from any covered by it. 
It is not properly an amendment but a revolution- 
ary change. 

Federalist No. 51 deals with the qualifications 
of the electors of the House of Representatives: 

The definition of the right of suffrage is very 
justly regarded as a fundamental article of Republican 
Govarnarenh. It was incumbent on the convention, 
therefore, to define and establish this right in the 


Constitution. 
To have reduced the different qualifications in the 
different States to one uniform rule would probably 


® Fairbank v. United States, 181 U. S. 288. Approved Selliger v. 
Kentucky, 211 U. S. 200. 

% Collector v. Day, 11 Wall, 1138. 

At page 127, the Court said. “It is admitted that there is no 
express provision in the Constitution that prohibits the Federal Gov 
ernment from taxing the means and instrumentalities of the State, 
nor is there any prohibition of the State from’ taxing the — or 
instrumentalities of that government.” Evans v. Gore, 40 S. C. R. 5650. 











have been as dissatisfactory to some of the States 

as it would have been difficult to the Convention. 
The provision made by the convention appears, there- 

fore, to be the best that lay within their option. It 

must be satisfactory to every State; because it is 

conformable to the standard already established, or 
which may be established by the State itself.” 

7. If the precedent of the 13th, 14th and 15th 
amendments is relied upon, the answer is that 
they were revolutionary and were imposed upon 
the seceded States as a result of Civil War and 
as a coudition of their admission to the Union. 
They were finally assented to by each of them and 
thus became by unanimous consent a part of the 
Constitution. 

The Thirteenth Amendment was _ proposed 
“cbruary 1, 1865, and was declared to have been 
ratified in a proclamation by the Secretary of State, 
December 18, 1865. The Fourteenth Amendment 
was one of those growing out of the Civil War, 
and relates to the civil rights of citizens of the 
United States, excludes from Federal offices those 
who had served the Confederacy, and prohibits the 
peyment of the Confederate debt. This was pro- 
posed June 16, 1866, and was conditionally declared 
to have been ratified in a proclamation by the Sec- 
retary of State, July 28, 1868. The ratification of 
this Amendment was imposed by Congress as a 
condition of the readmission to the Union of the 
seceded States. The same is true of the Fifteenth 
Amendment, which was proposed February 27, 
1869, and was declared to have been ratified in a 
proclamation by the Secretary of State, March 30, 
1870. Especial attention is drawn to the facts 
before mentioned as to the circumstances under 
which these Amendments were declared ratified, 
because no inference should be drawn therefrom 
as to the ratification or validity of amendments in 
ordinary times. The question as to whether or not 
the seceded States were entitled to readmission un- 
conditionally was decided in the negative by the 
great majority of the Northern people at the polls 
and in Congress. What was done was really a 
reconstruction of the Union, and was so conceded 
at the time. Tle history of the proceedings ‘s 
given in Blaine’s Twenty Years in Congress. (Vol IL., 
pp. 188-217; 414-421.) The whole proceeding on 
these Amendments was equivalent to the adoption 
of a new Constitution, as far as negro slavery and 
negro suffrage were concerned. 

These amendments were the offspring of the 
Civil War. That conflict originated in disputes 
about slavery. The Emancipation Proclamation 
was issued by virtue of the War power, and when 
the war was over it was fitting to remove its 
cause.** 

It is not denied that the suffrage amendment 
might become a part of the Constitution, if agreed 
to by all the States. The contention is that under 
the Tenth Amendment no State can be deprived 
of the right to regulate local suffrage for state 
offices without its consent. 

It will be observed that this contention has no 
reference to the question which has excited so much 


3 Ed. Ford. p. 342. (In some editions this article is numbered 52.) 
Ed. Dawson, p. 365 

a Stuart v. Kahn, 11 Wall, 498, 507. In this case, the Court said: 
“This war ‘power is not limited to victories in the field and the dis- 
persion of the insurgent forces; it carries with it inherently the power 
to guard against the immediate renewal of the conflict, ,and to remede 
the evile which have arisen from its rise and progress.” 
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debate as to whether it is expedient, in the inter- 
est of the community, to extend the right of polit- 
ical suffrage to %omen. Some States have done this 
by amendments to their State Constitutions. Other 
States have refused to make such amendment. Ac- 
cording to the theory of our Federal Government 
and the system established by it, this question is 
to be decided by each State according to its local 
conditions and requirements. At the foundation of 
the Government, each State prescribed conditions 
for the exercise of the elective franchise which 
varied from those of other States. In most of them 
there was a property qualification. In some an 
educational test has been prescribed. While equal 
ptotection was given to th~ civil rights of all cit- 


izens, whether male or female, adults or minors, it 
has been universally recognized that the exercise 
of the elective franchise was not a right but carried 
with it a serious responsibility and was therefore 
subject to such regulations as the several States 
from time to time might establish. The object 
of the litigation referred to at the beginning of 
this article is to continue this system, which has 
worked admirably in the past. Historians generally 
agree that the sole deviation from this system, 
which was a consequence of the Civil War and 
which has already been referred to in this article, 
on the whole was injurious to the colored race as 
well as to the white. 


New York, Dec. 31, 1920. 
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Consideration of Fundamental Questions Involved in Retention and Development of Direct 
Primary Methods and Readjustment of Party Organization to Changed Conditions 





By CuarLes E. MERRIAM 


Y former instructor, Dean Burgess, of the 

Columbia School of Political Science, once char- 

acterized the government of the United States 
as the “aristocracy of the robe” ; and in that connection 
strongly emphasized the responsibility of the lawyers 
as the actual governing class of our country. So large 
a percentage of our Presidents, Governors, Congress- 
men, Legislators and other officials are taken from the 
ranks of the attorneys that the influence of the lawyer 
in shaping the political thought of the nation is of 
fundamental importance.’ 

As the nomination of the candidates for President 
of the United States is one of the greatest events in 
our political life, to whom can suggestions regarding 
the most appropriate methods for making such nomi- 
nations be more usefully made than to the lawyers of 
our country ? 

In the national field the nominating system has 
undergone a series of notable changes. The “Fathers” 
planned that the President should be chosen by the 
elaborately designed Electoral College. They expected 
that the Electors would make the actual not the nom- 
inal choice of the chief executive, and did mot dream 
of them as rubber stamps for parties. Washington, 
in fact, issued an impressive warning against the dan- 
gers attendant upon party spirit. But the Fathers did 
not foresee tiie course of political events in all things. 
The purpose of the Constitution makers even in so 
fundamental a matter as the choice of the nation’s 
head was quickly and unceremoniously abandoned, 
and the political parties took over the powers intended 
for the electors. 

As a nominating agency appeared the Cangres- 
sional Caucus, made up of the members of each party 
in Congress. This body named the presidental candi- 
dates for a generation, and twice, in the cases of the 
older and the younger Adams, Congress actually 
elected the President. The last Congressional Caucus 
was held in 1824, but Andrew Jackson soon began a 
vigorous campaign against “King Caucus,” by this 
time discredited and unpopular. It went down along 
with the Congressional aristocracy before the rising 


1. See my American Political Ideas, p. 147, for further discussion 
of this point 


tide of the new democracy which did not respect the 
traditions or the power of the Websters, the Clays and 
the Calhouns of their day. 

The substitute for the Caucus was the delegate 
convention which was firmly established by 1840. In 
the meantime, nominations had been made by legis- 
latures, by legislative caucuses, and by mass meetings. 
At that time the adoption of the convention system 
was regarded as a great triumph of the democracy 
over the old aristocracy, and it was exactly that. The 
delegates to the convention were closer to the people 
than were the members who sat in and controlled the 
old Congressional Caucus in its later stages. 

There was little change in the convention system 
for many years after 1840, although there was much 
sharper formulation of the rules governing representa- 
tion and procedure than at the beginning, when almost 
anyone could attend a convention. With the exception 
of the unit rule and the requirement of the two-thirds 
vote for nomination, both of which prevailed in the 
Democratic convention, the system was much the same 
in both parties. . The development of the practice and 
procedure of conventions is an interesting story, but 
it cannot be written here. The electoral vote of the 
state, doubled after the War, long continued to be the 
basis of representation iti both of the major parties. 

Proposals for change in the basis of representa- 
tion were repeatedly made in the Republican party, but 
nothing came of the attempts. The faction controlling 
the convention usually ruled by virtue of the very 
votes in question, and was not likely to remove the 
foundation of its own power. Down to 1877 a num- 
ber of the Southern states were found in the Repub- 
lican ranks in the electoral college. From that time 
for twenty years the theory was that “something” 
would be done to guarantee the colored vote in the 
South, but with the failure ofthe “Force Bill” in 1890, 
the appearance of constitutional proyisions in the 
Southern constitutions limiting the franchise, and the 
failure to reduce Southern representation accordingly, 
it became clear that there was no serious intention of 
taking decisive action, but that the whole situation 
would be allowed to drift. 

In 1912 the sharp conflict between the progressive 
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and reactionary elements in the Republican party 
precipitated a struggle as to the method of choosing 
delegates, and raised the whole question of the proce- 
dure in nomination of presidential candidates.2 The 
direct choice of delegates and a preferential vote on 
President had already been provided by the laws of 
the progressive state of Oregon in 1911, as a part of a 
general program. . 

This method was taken up by the progressive ele- 
ment in the Republican party and in the Democratic 
also. The powerful support of Roosevelt was given 
to the plan and state after state took up the new 
system. Public opinion pressed hard for a direct vote 
upon candidates, and in that campaign some 12 states 
operated under some form of presidential primary. 
These states selected 360 delegates in each party.* 

In the Western and Central sections there was 
great interest in the primaries, while in the Eastern 
and Southern sections there was less activity. Mr. 
Roosevelt received approximately 1,000,000 votes; 
Mr. Taft, 650,000; Mr. LaFollette, 300,000. In the 
Democratic primaries, Mr. Clark received 400,000 
votes, and Mr. Wilson 435,000. Mr. Roosevelt was 
apparently the popular choice among Republicans for 
the nomination, but in the bitter convention struggle 
following the primaries, Mr. Taft was named as the 
candidate. Mr. Clark obtained a majority of the 
votes cast in the Democratic convertion, but was un- 
able to secure the two-thirds vote required by the 
rules of the party, and the nomination eventually 
went to Mr. Wilson. 

In 1913°President Wilson strongly urged the pas- 
sage of a national primary law in his message to Con- 
gress, and in that session a number of bills were in- 
troduced, including the Cummins bill, the Hinebaugh 
bill, representing the attitude of the Progressives, the 
Sherman bill and the Lafferty bill. Similar measures 
have been introduced from time to time, but have 
made no progress in the Congressional field. Strong 
objections were urged upon constitutional grounds, 
and many were also made as a matter of policy and 
opinion. It was strenuously asserted that Congress 
is given no power under the Constitution to regulate 
the choice of electors in the several states, as this is 
an exclusive power of the individual commonwealth. 

In 1916 there was little opportunity for trial of 
the direct vote plan, although in 20 states having some 
form of presidential primary there were 581 Repub- 
lican and 584 Democratic delegates chosen. In the 
Democracy there was no opposition to the .renomi- 
nation of President Wilson, and the convention was 
a triumphal procession for him. Col. Roosevelt, 
still a Progressive, could not allow his name to go 
before the Republican voters, and Justice Hughes on 
the bench could not well make a campaign. 

In 1920 there were again 20 states having some 
type of direct presidential primary, electing 569 Re- 
publican and 638 Democratic delegates. Significant 
votes were cast in a number of states where there were 
contests, notably in Illinois, Michigan, New Jersey, 
California, Indiana. Again in the Western and Cen- 
tral districts there was keen interest in the primaries, 
while in the Eastern and Southern sections there was 
less widespread interest. General Wood received ap- 
proximately 725,000 votes ; Senator Johnson, 900,000; 
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Governor Lowden, 375,000; Mr. Hoover, 350,000, and 
Senator Harding, 150,000. In the Democratic party 
the vote was scattering. 

There were a number of factors entering into the 
1920 situation, notably, the fact that the greatest of 
the party leaders were out of the field and that none 
had risen to take their place. Roosevelt, in all prob- 
ability, would have been the Republican standard 
bearer, but his death left the progressive wing of the 
party leaderless. The conservative element of the 
party preferred the delegate system to the direct pri- 
mary. President Wilson, the leader of the liberal 
wing of the Democracy, was stretched upon a bed of 
illness, and incapacitated for leadership, although still 
the nominal head of the party. Furthermore, shrewd 
observers forecast almost certain Democratic defeat. 

At present there are 20 states having mandatory 
laws providing either for direct election of conven- 
tion delegates or for presidential preference votes, or 
for both.® 

These laws are in many cases so imperfect, how- 
ever, that they may be, and easily are, evaded; or, in 
other cases, are vague in their terms and leave much 
room for doubt as to their real meaning. In short, 
the machinery for the preferential presidential vote 
has not been‘set up in such form as to give the system 
anything like a fair chance to function. 

Looking back over a period of ten years, it is clear 
that there is a very strong tendency toward the direct 
election of delegates to the national convention, often 
conceded by those who oppose the preferential vote 
for candidates. The tendency regarding the direct 
vote for President is less clearly outlined. The system 
has, of course, never been given a general trial, and 
there are many who are puzzled and hesitant as to 
what course to pursue. There are several alternatives. 
The direct primary for presidential candidates may 
be extended until the convention is either abolished or 
reduced to the work of ratifying an accomplished fact ; 
or the direct vote may be abandoned altogether and 
the entire choice of the candidates left to the conven- 
tion; or the present system of votes advisory to the 
convention may be continued. A consideration of the 
fundamental questions involved is of great importance 
and an examination of some of them will be under- 
taken here. 

Certain special difficulties stand in the way of the 
presidential direct primary which are not found in 
state primaries. First, there is the fact that the 
election of President is not based upon a direct vote, 
but upon a Federal system in which territory and 
population are combined in determining the electoral 
vote. If the President were chosen by direct vote, the 
problem of the primary would be somewhat simpler. 

In the next place, both parties are to some extent 
sectional and the distribution of the party vote is very 
unequal. This is conspicuously true of the Republican 
party, which is almost unrepresented in one large 
geographical area. The South furnishes delegates to 
the Republican convention, but with the recent excep- 
tion of Tennessee, no electoral votes to its candidates 
since 1876. These delegates may determine organiza- 
tion control, platform policy and candidates, but they 
will not supply the electoral votes necessary for suc- 
cess. In 1918 there were 77 Congressional districts in 
the South in which there was no Republican candidate 
for Congress, but these districts sent delegates to the 
These states are Calif.. ‘nd., Ill, Md., Mass., Mich., Mont., 
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National Convention. In less marked degree, the 
same thing may be said of various northern states 
which almost never cast a democratic electoral vote, 
although the certainty is by no means as great as in 
the case of southern states. Assuming that conven- 
tions are strictly representative of the party vote, what 
allowance, if any, shall be made for the probability of 
securing electoral votes from any particular territory? 
In the naming of candidates, of course, the states with 
a positive complexion, whether surely for the party 
or surely against it, are discounted, while the doubtful 
states have a significance of which they cannot be de- 
prived by any rule or regulation. This is one of the 
puzzling points in the present system, but after all, it 
is equally difficult of adjustment whether we make 
use of the delegate system or of the direct vote. 

To some extent the question of expense is in- 
volved, but it must be said that much of the discussion 
regarding the cost of primaries is not very closely 
related to the facts or primary practice. The public 
in times past has been unfamiliar with the outlays 
involved in electoral campaigns, and is easily aroused 
by the charge that great “slush funds” have been 
wickedly expended when, as a matter of fact, much 
greater sums have been spent without comment under 
their very eyes in city or county Or state contests. 

Considering the size of the country’ and the great 
possibilities in the way of expenditure of a type no one 
would question, it cannot fairly be said that any presi- 
dential candidate had yet expended alarming sums of 
money. Of course, the type of the expenditure and 
the source of the funds and the interests, connections 
and purposes of the contributors, are another matter 
and deserve the closest scrutiny. There is no reason 
to believe, however, that a reasonable campaign can- 
not be made for the presidential nomination without 
excessive and undesirable expenditure. There is no 
reason to suppose that with enlightened public opinion 
regarding the necessary costs of campaigning, with 
democratic financing of campaigns, and with a reason- 
able amount of public aid to campaigns, any candidate 
representing any large group of persons may not pre- 
sent his case and that of his group to the electorate in 
adequate fashion, whether in a campaign for delegates 
or for instructions to them in a preferential primary. 

If the direct system is to be retained and devel- 
oped, and I believe it should be, it is clear that various 
changes should be made either by common consent, 
party rule, or legislation, state or federal, or both. 
These changes are necessary for the successful oper- 
ation of the system. In the first place, it is desirable 
that primaries be held upon the same day, or at least 
within a very short span of time. Experience has 
shown the value and necessity of this in local and 
state elections, and it is even more urgent in the na- 
tional field. Our elections and, as a rule, our primary 
choices of delegates, are based on the theory of simul- 
taneous expression of opinion by all the members of 
the given group. It is believed that this is a fairer test 
of opinion than the type of election which is spread 
over a considerable period of time with shifting battle- 
fields and scattering returns, with varying issues and 
situations arising as the returns from one state are 
made available fm another about to vote. The in- 
evitable tendency has been to hold some primaries so 
early that the issues have not yet been clearly formu- 
lated, and for others to be too long delayed. The 
North Carolina primary in the Republican party, for 


example, was held in 1920 on the Saturday preceding . 
the Tuesday of the Convention opening. 

It will be desirable to define more clearly the 
relation between the primary vote and the delegate 
vote, to outline more sharply the obligation of the 
delegate under the preferential system. At present 
there is no common custom or agreement upon this 
point, and much confusion has arisen in consequence. 
The delegate who is announced as a supporter of A 
may be chosen for local reasons and at the same time 
may find the preferential vote of his district strongly 
in favor of B. Assuming, however, that the preferen- 
tial vote is to govern, and assuming that the district 
is the unit for all except delegates at large, the question 
arises as to the nature and extent of the delegate’s 
obligation to vote for the candidate receiving the high- 
est vote in the preferential contest. Does his obliga- 
tion to the candidate extend to the organization of the 
convention in the interest of his candidate, to the selec- 
tion of a platform in accordance with the beliefs of his 
candidate, if they are available, and how long must 
he support the man for whom he is instructed? For 
one ballot, a few ballots, until released by his candi- 
date, or under some other conditions? Some of these 
questions may be settled by custom, some by party rule 
and others by legislation, but in the interest of secur- 
ing efficient machinery, the practice should be stand- 
ardized as rapidly as possible. 

If the direct primary is further developed, what 
form would a decision ‘Enally take? Should it be a 
plurality vote, a majority vote, or should the count be 
made by states, each state being given the same weight 
as its delegate strength in the convention? In the latter 
case, should a plurality, a majority, or in the Dem- 
ocratic party a two-thirds vote be required for a nomi- 
nation? Should the action of the convention be simply 
a ratification of the preliminary preferential vote, or 
would the convention formally and legally retain its 
right to an independent choice of a candidate? Thus 
far there is no agreement upon these points, and the 
various bills introduced for national systems show a 
wide divergence upon many questions of principle and 
detail. As the situation now is, under universal use 
of the direct vote, the choice of candidate would be 
made on the basis of instructed delegates rather than 
by preponderance of mass vote without regard to 
state or district lines. The experience of states using 
a combination of the delegate and direct system, as in 
Illinois, was that the aggregate vote was more im- 
pressive than the delegate vote, and that the candidate 
having the largest vote, was likely to demand the nomi- 
nation even against a candidate receiving a smaller 
vote, but having more delegates. But this might not 
follow in the Federal field, where the state is the unit 
of electoral choice. Yet under any circumstances to 
override the claims of a candidate who received a sub- 
stantial majority of all of the votes cast, assuming a 
large participation in the primary, would be very diffi- 
cult, and almost impossible in view of the demand for 
party harmony. 

In any thoughtful reconsideration of the direct 
primary in national affairs, consideration would~ be 
given to the subject of second or third choices, and 
the other devices for qualifying the individual vote, or 
for rendering it more flexible in its application. 

Some states have already provided for second 
choices, and use has been made of this plan in several 
cases. As in the case of state nominations, however, 
there has been a tendency to ignore the second choice 
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privilege, to such an extent as to render its general 
use under present conditions somewhat doubtful. Yet 
with the universal development of proportional repre- 
sentation and of different types of preferential voting, 
it is possible that more extensive use may be made of 
these systems here, and in that case they might well 
be applied extensively to the choice of the presidential 
candidate. 

In this connection the suggestion of Dr. Boots is 
aniinteresting one. He proposes that the vote be taken 
by states, that each candidate be given his proportion- 
ate share of the delegates, and that he be allowed to 
select his own representatives.° Thus if candidate A 
received 200,000 votes as against 100,000 for B, and 
there were 21 delegates, A would select 14 of them and 
B 7 of them. In this way there would be no question 
about the loyalty of the delegate to the candidate on 
all convention questions, and no such incidents as oc- 
curred in the last Republican convention on the part 
of delegates who deserted Johnson or gave him half- 
hearted support. 

The national conventions, as representative bodies, 
suffer from some of the evils that overthrow the state 
convention as a sovereign body. State conventions 
were to some extent unwieldy and to some extent un- 
representative. They were frequently under suspicion 
of corruption and bribery, and they were often be- 
lieved to be under the control of the “invisible govern- 
ment” of bosses and trusts united in offensive and de- 
fensive alliance. Conventions are so large that’ they 
often cease to be deliberative bodies, and tend instead 
to become cénters of demonstration and agitation, of 
factional acclaim, of tumultous emotion, rather than 
of careful consideration of party or national needs. 
In the artificial and systematic organization of simu- 
lated enthusiasm, the system itself breaks down. No 
single act in the whole political world is fraught with 
graver consequences than the choice of candidates 
for the presidency and the formulation of national 
platforms by the great parties of the United States. 
There is every reason to safeguard this process in 
every possible way, to guarantee its democratic char- 
acter and its genuineness as a sound interpretation of 
public judgment and will. 

The convention is to serious extent unrepresenta- 
tive in composition, and this constitutes a grave weak- 
ness in the foundation of democracy. In the long run, 
this must be remedied if the national convention is to 
hold a place in the confidence of the people. The use 
of money in state conventions and other undue influ- 
ences was one of the many factors that turned the 
public against it. The same distrust hovers around 
the national convention and tends to create public 
apprehension regarding the actions of the body. The 
Congressional Caucus fell because it was regarded as 
the tool of the aristocracy of the day, and the state 
convention was weakened because it seemed to be in 
many cases under the control of an industrial aristoc- 
racy in combination with a corrupt or unscrupulous 
machine. 

If the Convention is to continue its position in 
national affairs, certain changes are suggested by the 
experience of recent years: 

1. The representative character of the conven- 
tion must be much more carefully safeguarded than 
in the past. Party vote and strength is obviously the 
factor to be represented and in the long run the only 
basis on which a genuinely representative body can 
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securely rest. Some regard may be given to geograph- 
ical or federal conditions, but in the main the principle 
of equal representation of equal votes governs in a 
democratic state. 

2. Better provision must be made for the adjudi- 


cation of the cases of contested delegates. At present 
this is frequently done in a factional spirit rather than 
in a judicial manner. The decision of these cases in 
first instance by a committee chosen four years before 
and for other than judicial duties does not always 
bring justice, and may, and often has, brought serious 
party discord. Party machinery should be set up for 
the orderly and just decision of these cases before the 
assembling of the convention, and by other than fac- 
tional representatives. Between conventions all party 
factions and elements recognize the value of fair play, 
but in the excitement of the convention period, any of 
them may lose sight of it in the mad chase for a few 
key votes. Each party contains abundant material for 
an impartial committee of eminent jurists on contested 
delegates, and much might be gained by setting up the 
machinery of party judiciary long before convention 
time. 

3. The machinery of platform making could be 
much more fully developed than at present. The de- 
termination of national and international decisions is 
now undertaken in an almost reckless manner. The 
hearings are, as a rule, inadequate and hasty, and 
below the standards of national capacity for consider- 
ation and conclusion of grave questions. 

A beginning was made this year by the Republican 
national committee in the appointment of a national 
platform committee. A platform committee or com- 
mission selected by the national committee or by the 
candidates or by both, might be of very great service 
to the party and to the nation in helping to clarify and 
focus the issues of the campaign. Where such a com- 
mittee was not ready to draw a conclusion, it might 
well state in clear form the alternative propositions 
carefully analyzed and supported by the best available 
data and arguments. Preliminary public hearings be- 
fore such a body would be much more effective than 
the hasty and inadequate procedure before the Resolu- 
tions committee now made necessary by the limitations 
of convention time. 

On the whole, there seems to be a general desire 
to retain some form of a party conference, but at the 
same time a pronounced distrust of recent methods 
and results. In the cities the party convention seems 
to have no root, in the counties and states somewhat 
more general support, and in the national field its chief 
support. Not only the party convention, but the party 
itself to a considerable extent has been driven from the 
city field; in the county and state the convention still 
retains a tentative position of interest and power; and 
in national affairs the party parliament is materially 
stronger in the degree of general interest in its acts. 

In an effort to find the key to the present situa- 
tion, it may be useful to analyze the elements of pres- 
ent party control. 

The agencies of party government are numerous 
and loosely organized. They include: 

Party Committees, national and state and local; 

The Congressional Committee ; 

The Party Caucus, Senate and House, and Legis- 
lative Caucus in states ; 

Party leaders in executive positions, as the presi- 
dent, governors, etc. ; 

Party leaders, holding novofficial position, such as 
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Mr. Taft, Mr. Hughes, Mr. Brvan, Mr. McAdoo, or 
Mr. Barnes, Mr. Murphy; 

Party primaries, national and state; 

Party conventions, national and state 

Somewhere in these various agencies may be 
found the control and direction of the party. The 
various elements of leadership in policies, of technical 
management, of responsible governmental leadership, 
are all expressed here, in somewhat indefinite form. 
The President is practically the only agency through 
whom they are all united, as there has never been a 
national boss who could claim sovereignty over all 
these various domains of party power. This organi- 
zation is the result of growth rather than design, of 
the struggle for power rather than any desire for 
logical symmetry; yet the serious study of the party 
organization is not out of the question in a nation 
where large scale organization and efficiency have been 
unsurpassed in their recent development. 

Since the Civil War a series of efforts has been 
made to render the party more effective as an agency 
of democracy. First came the device of “independ- 
ency,” advocated by men of the type of Lowell and 
Carl Schurz, culminating in the Mugwump movement 
and the election of Cleveland. 
directed against the spoils system, and produced the 
present system of civil service. The movement for 
the Australian ballot was another effort to improve 
political conditions. Then came the move for the 
regulation of the primary process, and then the de- 
mand for the direct primary. What will the next 
step be in party affairs? To go backward will prob- 
ably mean the discrediting of the party among large 
groups of persons, and the strengthening of the power- 
ful movement against political action and in favor of 
direct action. However much we may scoff at this, 
it is at our gate and if it has little strength today, it 
may be with us tomorrow. The way to meet it is 
not through repression and persecution on which it 
feeds and grows, but by constructive adaptation of 
existing agencies to meet the new situations we have 
come upon. At any rate, serious study of the pes- 
sibilities of reorganization or supplementary organiza- 
tion of party direction and control is urgently neces- 
sary. Almost all other organized groups are over- 
hauling their methods in the great struggle to adapt 
themselves to new life conditions, and there is no rea- 
son to believe that the political party is governed by 
other social forces than they are. 

In the technique of mass organization, many 
groups beside the parties have made rapid progress in 
recent times. Business, Labor, Agriculture, have all 
overhauled and perfected their machinery for dealing 
with large groups of persons, in a manner not dreamed 
of a generation ago. The Anti-Saloon League devel- 
oped an extremely effective organization upon lines 
somewhat different from those of the party, although 
in others similar to it. The Non-Partisan League of 
the Northwest likewise produced a very powerful piece 
of political machinery. The woman’s suffrage groups, 
organized for large scale political action, in a number 
of states reached a high degee of efficiency. Certain 
manufacturers’ associations have also-studied the ques- 
tion of reaching the voters in mass, and have per- 
fected important devices for this purpose. The task 
of organizing and energizing groups and making them 
effectively count in votes is a subject of interest to 
many others than the political party in these latter 
days. The efficiency of the old line party “organiza- 
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tions” is very high in many respects, but some of the 
old weapons are gradually becoming less effective, as 
“patronage,” spoils and secret corporate backing. 
Furthermore, the party's methods must be adapted 
to the new types of organizations springing up around 
us and themselves dealing with large masses of voters. 
It behooves the party manager to make the most care- 
ful study of these new agencies and devices, and utilize 
them in his own machinery where they are found 
adaptable. I know of one party manager whose or- 
ganization is blueprinted and systematized, but they 
are not all as carefully worked out in large scale busi- 
ness fashion. 

It would be possible to establish an agency in the 
nature of a party Council, as a means of supplementing 
and unifying the present party mechanism. Such a 
Council might be held annually for the conference of 
party leaders, and the consideration of party ques- 
tions relating both to management and to policy. The 
great leaders and managers of the party might be 
brought together for purposes of acquaintance, of 
conference, and of public and private consultation. 
To some extent such a Council might serve as a testing 
place for plans and personalities, in that respect help- 
ing in the formulation of conclusions regarding poli- 
cies and candidates. It might serve to bring together 
the scattered threads of party control or party leader- 
ship and to that extent aid both the party and the 
public in forming conclusions on public questions and 
men. 

Such a Council might well include: 

The President and Vice-President and Cabinet 
(of dominant party), and leading candidates at pre- 
vious primaries (candidates of minority party) ; 

Party members of Congress, say 200; 

Party governors and runners-up, 96; 

Party national committeemen and chairmen of 
state committees, 100 to 150; 

Prominent party leaders chosen by national or 
state committee, or by party leagues or associations, 
say 200. 

This would make a council of about 500 mem- 
bers, bringing together the leaders, the managers, the 
responsible officials in a conference on party and public 
questions. 

Such a body might discuss the problems of party . 
organization and management, receiving reports on 
such subjects as party primaries, corrupt practices 
acts, improvements in party machinery, finances, pro- 
paganda, or other problems, primarily of management. 
It might consider questions of party policy, and receive, 
if desired, reports from special committees or commis- 
sions. It might hear great leaders on the questions of 
the day, giving them a forum for the elaboration of 
their plans and purposes.. A Republican Council could 
hear men of the type of Root, Hughes, Johnson, 
Lodge, La Follette, while a Democratic Council could 
listen to Wilson, Bryan, Cox, Clark, McAdoo. The 
great women of the parties might also be heard. If, 
as Dr. Lowell says, the party is a “broker” of policies 
and personalities, the Council could afford a convenient 
occasion for the display of their wares. Party man- 
agers and technicians might also be heard on the prob- 
lems of party administration and practical operation. 
What the real powers of such an assembly might be is 
conjectural. They might remain largely persuasive 
and educational or they might become authoritative, 
or directive in nature, or be purely perfunctory. 

In this connection it is important to recall the sug- 
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gestion made by Justice Hughes and also by Dr. Boots’ 
that a party conference might designate candidates 
for office in state and local affairs, subject to approval 
by the voters of the state or other district. It would, 
of course, be possible to apply the same plan on a na- 
tional scale, assuming that such conferences were in 
existence in the states and could be built upon to make 
a national Conference; and it would be possible to 
submit the recommendations of such body to the party 
voters in a presidential primary. The action of the 
voters in such a primary might be made final, or there 
might follow a national convention of the present 
type for ratification of the results of the primary or 
for further deliberation in the light of the primary 
indications of party sentiment. 

It might be said that such a conference would not 
be welcome either because discussion of policies would 
show party dissensions that would weaken it, or that 
discussion of mangerial problems would reveal the 
secrets of the organization. But as to policies few are 
deceived by the artificial appearance of unity and 
harmony often presented by the party, and this be- 
comes itself a weakness if the public thinks that a 
party stands for nothing, or that it dodges an im- 
portant issue, on which the nation wishes to vote at 
that time. The open discussion of differences often 
tends to clarify views and reconcile diversities of 
opinion. In any event, party divisions are not likely 
to remain state secrets in a democratic community. 

Party strategy and tactics in particular campaigns 
may be regarded as war measures, but the general 
managerial methods of the parties are not secrets from 
anyone who cares to inquire into them. Each party 
manager knows intimately and minutely the methods 
of the other party; and hence public discussion of 
methods could have no terrors for the party admin- 
istrator. On the contrary, the general discussion of 
party management and technique might have the most 
helpful effect upon both parties by opening up such 
subjects as party representation, primary methods, 
party finances, party propaganda and related topics 
belonging to the side of management rather than to 
that of policy. 

It may well be asked whether parties are not al- 
ready organized to an unwarrantable and undesirable 
extent, and whether further organization would not 
merely intensify the existing evil. In some ways, it 
is true, that the party suffers from an excess of or- 
ganization, not only in the quantity and quality of the 
machinery, but in the predominance of the machine 
over the men served by it. In every association the 
organization has and must have large authority. It is 
looked to for initiative and for administration and 
commonly furnishes all of one and much of the other. 
In all associations of a permanent nature there is com- 
plaint from time to time of the abuse of power by the 
organization in authority. This may be seen in a 
church, in a business organization, in a labor union, 
or in any other group. When this feeling reaches a 
point where it interferes with the morale and the effi- 
ciency of the group, it becomes serious. In the 
political party that point has been reached and passed, 
so that there is frequently rebellion and very commonly 
a sense of hostility to or suspicion of the organization. 
This is sometimes unwarranted and undiscriminating, 
based upon ignorance of the needs of leadership and 
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of concerted action among large groups of men, but 
unfortunately often documented by specific evidence 
of actual betrayal, both of public and of party trust 
and gross dishonesty. The organization will always 
arouse distrust and suspicion, but the corrupt organi- 
zation will arouse these feelings to a point where the 
effectiveness of the whole group is seriously weakened 
and its primary purposes imperiled. 

The difficulty is still greater when it happens that 
an organization is allied in its corruption with a par- 
ticular class and that constituting a minority of the 
community. The frequent combination of the boss 
with special privilege seeking interests has aroused 
the deepest concern and has cost the party much of its 
natural and normal strength. In a party group in a 
democratic nation the unpardonable sin is the betrayal 
of the chief purpose of the group—the undermining of 
its foundation and the denial of its goal —that of 
popular government. The leaders in the church who 
are not loyal to religious ideals, the labor leaders dis- 
loyal to labor, the chamber of commerce betraying 
business, the agricultural associations unfaithful to the 
interests of the farmers, can with difficulty maintain 
their position, and if they do, they weaken the whole 
,group of which they are in command. In the same 
way, similar results follow in the political party which 
is, after all, not exempt from the principles that govern 
the action of other groups. If it were not for striking 
exceptions in the shape of great party leaders and for 
the faithfulness of many managers, the party system 
would have suffered even more than it has. 

While then the party is in some ways overorgan- 
ized, in other ways its organization is defective, and 
would not pass an efficiency test on the technical side. 
And on the side of organization for the consideration 
of party policies and party technique it is singularly 
defective. The leaders, the managers and the re- 
sponsible officials are not brought together for con- 
sultation as they would be in almost any other form of 
organization. They have neither the personal contact 
which is so valuable in all groups, the comparative 
study of management or the interchange of ideas re- 
garding national or party policies, as in other groups. 

At no distant time it will be necessary to readjust 
the party organization in order to square it with the 
new conditions of party life and growth. In the past, 
party management has depended to a great extent on 
patronage, but this is slowly disappearing and in all 
probability the tendency will continue. Nor can it 
be presumed that the intimate relations with corpora- 
tions of various types and purposes in so far as they 
have depended upon privacy, can be continued in- 
definitely, without calling out some effective party 
group not so entangled. But aside from the aid of an 
army of appointed officials and the support of large 
industrial interests, the field of party management is 
still a large and interesting one. The organization of 
an electorate of some 30,000,000 of voters is itself a 
gigantic task, and will call for the exercise of the 
greatest ingenuity and energy in the way of large scale 
enterprise. Without either patronage or special priv- 
ilege there will still be a vigorous group of managers, 
intent primarily.on the technical problem of party 
organization, party propaganda, maintenance of 
morale, party and popular psychology—all pointing in 
the direction of party victory. It is on the side of 
party management and organization in the light of new 
conditions that the party will have and even now has 
greatest need. Today, for example, the problem of 
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party organization free from spoils and graft in the 
great cities, the question of dealing with the newly- 
enfranchised millions of women, the army of new 
voters appearing each year as they cross the line of 
21, the approach to the vote of the immigrant, might 
all be profitably studied from the point uf view of 
party success in the narrowest sense of the term. The 
rule of thumb will not always suffice. Such questions 


as these might well be examined by a party con-— 
ference, in the light of the experience of party man- 
agers and leaders, and on them significant conclusions 
might be reached. This is aside from the broader 
questions of public policy which might be considered, 
and the opportunity for party leaders to make pro- 
nouncements of their views on a significant occasion. 
University of Chicago. 





CURRENT LEGAL LITERATURE 


HE future of the Criminal law is considered by 

Dean Roscoe Pound in the Columbia Law Re- 
view (January). He says: “We need to observe 
that legal history shows a continual movement back 
and forth between an extreme solicitude for the 
general security and the security of social insti- 
tutions, leading to a minimum of regard for the 
interests of the individual accused and reliance upon 
summary, unhampered, arbitrary administrative puni- 
tive justice; and at the other extreme excessive solici- 
tude for the social interest in the individual life, 
leading to a minimum of regard for the general se- 
_curity and security of social institutions and re- 
liance upon strictly regulated judicial punitive jus- 
tice, hampered at all points by checks and balances 
and technical obstacles. ... Surely we are not 
bound to go on forever in the vicious circle of the 
past. ... We leave the practice of the criminal 
law to the lowest stratum of a largely untrained and 
no longer necessarily learned profession. We leave 
the theory of the criminal law to go on in the old 
grooves and to do nothing within the profession 
nor in the professional schools to make it a better 
instrument. ... Not by an analytical scheme or 
rigid system worked out logically in libraries on 
the sole basis of books and law reports which has 
been the lawyer’s idea; not by abandoning the ex- 
perience of the past preserved in the law reports 
and turning exclusively to administrative non-legal 
expert agencies, which is the idea of the layman, 
may we expect to achieve lasting results. The con- 
dition of criminal Jaw calls for continuous intelli- 
gent bringing to bear upon the fundamental prob- 
lem and its applications in detail all that legal and 
social and medical science have worked out. Such 
study, such research, is as worthy of support, as 
deserving of endowment and would yield as fruit- 
ful results as any of the manifold forms of scientific 
research that are receiving such support and en- 
dowment on every hand. Upon such study and the 
thoroughness with which it is done the future of 
the criminal law depends.” 

Albert H. Washburn of Dartmouth College be- 
gins a discussion of the legality of the pacific blockade 
in the Columbia Law Review for January. 

There is printed in the January number of the 
\merican Journal of International Law an extended 
liscussion of World Sovereignty by Robert Lansing. 

The general content of an article by Jesse S. 
Reeves in the same journal is indicated by its title, 
the Jones Act and the Denunciation of Treaties. 
Howard Thayer Kingsbury discusses there the 
President’s refusal to act under the Jones Act. 

The rapprochement indicated by the increased 
interest of the labor movement in problems of 
increased production and of the engineering frater- 
nity in questions of Jaber relations gives current 
interest to the addresses of Herbert Hoover and Sam- 


uel Gompers, the one before the Federated Amer- 
ican Engineering Societies, the other before the 
American Society of Mechanical Engineers. All of 
Mr. Gompers’ address and a part of Mr. Hoover's 
are reprinted in the American Labor Legislation 
Review (December). 


An interesting account of an attempt now being 
made at McGill University to establish a national 
law school for Canada is found in the Canadian Law 
Times (January). Professor Herbert A. Smith is 
the author. 

A brief address by Ex-president Taft before the 
Canadian Bar Association on Legal Ethics appears in 
the magazine just mentioned. 

Various states have statutes rendering void even 
in the hands of a holder in due course a negotiable 
instrument based on usury, gambling, and the like. 
Does the Negotiable Instruments Law repeal these 
statutes by its provision that illegality results in a de- 
fective title which is cured by the instrument passing 
to a holder in due course? On this question H. W. 
Danforth of Denver, Colorado, examines the cases in 
the Central Law Journal (January 14) and concludes 
that it should not. Most academic discussion has 
taken the other side. ; 

Albert Levitt of Washington, D. C., has done a 
good piece of work in making a detailed application 
of Dean Roscoe Pound’s approach to the study of in- 
terests which the law protects. In the tort field, he 
considers some of the acts of aggression which the 
court will permit without imposing liability for the 
consequent injuries. Central Law Journal (January 
7). 

General discussion of English methods of legal 
education are not infrequent. Detailed descriptions 
giving a concrete picture are rare. Such is The Teach- 
ing of Law at Oxford by W. S. Hamilton, Kentucky 
Law Journal (November, 1920). It is interesting to 
one only remotely concerned with legal education. 

An address by Professor H. P. Willis of Colum- 
bia University on Essential Credits printed in the 
American Legal News (December, 1920) contains 
much hard-headed sense on considerations that should 
weigh in a bank’s passing on credit extensions. Here 
too is a helpful picture of how our banking structure 
has been guiding our course through the current period 
of business uncertainty 

“Lord Lindley, who during the 30 years in which 
he sat on the Bench won the admiration and respect 
of the whole profession, has completed his ninety- 
second year. Lord Lindley, who became a Judge of 
the Court of Common Pleas in 1875, a Lord Justice in 
1881, and Master of the Rolls in 1897, was made a 
Lord of Appeal in 1900, retiring in 1905.” London 
Letter, Canadian Law Times (January). 

How are"we equipped with legal devices for ade- 
quately handling the host of vexing problems of cor- 
porate reorganizations? This question is rarely writ- 
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ten upon. But*see Robert Walker’s article in the Cor- 
nell Law Quarterly (January). 

David Hunter Miller of the New York City Bar 
who was an adviser to the American Commission to 
Negotiate the Peace at Paris has presented a notable 
discussion of some of the results of the labor clauses 
of the Treaty of Versailles in the Cornell Law Quar- 
terly for January. The same subject is discussed by 
Charles Noble Gregory in the American Journal of 
International Law (January). 

A bank accepts a bill of exchange drawn for the 
purchase price of imported goods and receives the bill 
of lading. The importer gives the bank a document 
stating that he holds the goods in trust for the bank and 
thereupon receives the bill of lading and gets posses- 
sion of the goods. What is the bank’s interest? Is 
there a conditional sale, mortgage or equitable lien? 
See, “discussing this question, “Trust Receipts’ by 
Winthrop Taylor in the January number of the Cor- 
nell Law Quarterly. 

The Wisconsin cases on the delivery and accept- 
ance of deeds are collected and examined by Oliver 
S. Rundell-in the Wisconsin Law Review (January). 

The passing of that commanding figure, Curtis 
Holbrook Lindley, is marked by an account of his 
life and work printed in the California Law Review 
for January. The author is William E. Colby. 

A careful piece of work entitled The Suspension 
of the Absolute Power of Alienation by Oliver S. 
Rundell appears in the January issue of the Michigan 
Law Review. 

Under the heading Public Policy and Personal 
Opinion, John Barker Waite in the Michigan Law 
Review (January) has produced a piece of work of 
marked superiority. He uses an examination of the 
cases on restriction on the re-sale of goods for a text 
on which to.hang a very thorough going discussion of 
fundamentals as some quotations may indicate. “There 
can be no question but that where no rule at all has 
been definitely precipitated, judicial decisions are time 
and again founded on nothing but the judicial appre- 
hension, or conception, of public policy. . . . Between 
judge-selected law and judge-made law there is a 
world of philosophic distinction and some real differ- 
ence. ‘Selection’ presupposes that the substance of 
whatever rule is followed has originated extraneously 
to the judicial mind. Selection, while it does vest 
in the judge a real discretionary power, is nevertheless 
antithetical to the idea of free legislative power in 
the judiciary. 

“Decisions which are wholly pragmatic’ and have 
no foundation in either precedent or definite custom 
must be, at their very best, on the border line between 
selection and creation. The grave objection to such 
decisions is expressed by Baron Parke in his statement 
that ‘public policy’ is ‘a vague and unsatisfactory term, 
and calculated to lead to uncertainty and error, when 
applied to the decision of legal right. es 

“Despite this undeniably forceful objection to any 
purely utilitarian—which means, in effect, to any un- 
precedented decision, courts do constantly render such 
decisions. And if the common law is to be an expres- 
sion of developing ideas of right rather than a petri- 
fying formulation of quondam beliefs, courts must 
continue to provide the vital metabolism by eliminating 
obsolete ideas and formulating into law those new 
theories which have prevailed in the conflict of ideas. 
When judges base their opinions in these progressing 
decisions upon facts as they exist, or upon truly pre- 









vailing beliefs, they are, in a measure at least, selecting 
a rule; they are restricted by a certain fitness of con- 
clusion to the facts. But when the very facts upon 
which such a conclusion is based are themselves em- 
pirical conclusions of the judicial mind, then there can 
be no pretense of anything but judicial free-will in the 
decision, and it is open to all the objections raised by 
}aron Parke. 

“The extent to which such empiricism may lead 
a court is shown in the opinion of the New York Court 
which held unconstitutional a statute aimed at better- 
ing conditions in the slums of New York City and 
alleviating the frightful conditions prevailing in 
crowded tenement houses. The court’s reason was 
that ‘It cannot be conceived how the cigar-maker is to 
be improved in health or morals by forcing him from 
his (tenement) home and its hallowed association and 
beneficent influences to ply his trade elsewhere.” 

“When courts do render decisions founded on 
their own conceptions of public policy, whether they 
call the decisions ‘conclusions of fact’ or applications 
of ‘law,’ the very public good which they aré seeking 
requires adherence to the principle that, in the words 
of Mr. Justice Brandeis, ‘To decide wisely it is neces- 
sary to consider the relevant facts, industrial and com- 
mercial’.” 

Quite timely is the discussion the budget system 
in Canada by Thomas M. Fraser of Ottawa, Canada, 
which is to be found in the Political Science Quarterly 
for December, 1920. : 

An extended examination of the cases on damages 
for fright is made by Archibald H. Throckmorton in 
the Harvard Law Review (January). 

Canada’s labor legislation is reviewed by William 
R. Riddell in the Minnesota Law Review (January). 

Henry W. Ballantine considers that troublesome 
question as to whether there may be an acceptance of 
an offer for a unilateral contract by a partial perform- 
ance of the act requested. Minnesota Law Review 
(January). 

In the Minnesota Law Review for January, Noel 
T. Dowling and F. M. Hubbard begin an extended dis- 
cussion of divesting an article of its interstate char- 
acter. 

Raymond G. Brown’s discussion of the Sixteenth 
Amendment in the November-December, 1920, Amer- 
ican Law Review is intended to establish that that 
amendment is no part of the constitution, having never 
been properly adopted. 

George W. Wickersham considers recent exten- 
sions of the state police power in a leading article in 
the American Law Review (November-December 
1920). 

Prices fall. Not so rents. Of great interest then 
is Dean John H. Wigmore’s suggestion of a constitu- 
tional Way to Reach the Housing Profiteer, Mlinois 
Law Review (January). His suggestion is novel. 
Moreover it is concrete. He includes a draft of the 
legislation proposed. 

An illuminating discussion of the theoretical and 
practical considerations involved in the solution of the 
problem as to who shall bear the loss of accidents due 
to no one’s fault is found in a translation of René 
Demogue’s essay “Fault Risk and Apportionment of 
Loss in Responsibility which appears in the Illinois 
Law Review (January): The limits to the common 
law doctrine of acting at one’s peril might well be set 
at the points which Professor Demogue indicates. 








THE LANDIS CASE 


HAT may be termed the “Landis case” has 
W ecen attracting a good deal of attention in 

the public press recently. Congressman 
Welty’s resolution of February 2, demanding a 
judiciary committee investigation of Judge Landis’ 
connection with organized baseball, was followed 
y the introduction of a bill by him making ac- 
eptance of such a position by a Federal Judge 
illegal and, on February 14, by his demand for im- 
peachment and the filing of certain charges against 
the Judge. Attorney General Palmer had previously, 
in response to his request, given him an official 
opinion that Judge Landis had not violated the 
law by accepting the position of baseball arbiter. 

However, the “case” developed a new ramifica- 
tion with the attack by Senator Dial, of South 
Carolina, on Judge Landis for certain language at- 
tributed to him by the newspapers in connection 
with a bank embezzlement case. Senator Dial 
characterized the language as “outrageous” and an- 
nounced that if the newspaper report proved cor- 
rect, he would confer with friends in the House to 
determine if grounds for impeachment did not exist. 
Judge Landis promptly replied with a statement of 
the case in question and with the declaration that 
he had said that “the board of directors that was 
guilty of creating the condition I have outlined 
would naturally invite embezzlement. I repeat that 
here and I send that to Senator Dial with my compli- 
ments.” 

An acrimonious reply from Senator Dial fol- 
lowed. In a speech in the Senate he stated that 
the case he had been referring to was one “in which 
the defendant was brought before the Court charged 
with having embezzled $96,000 of the funds of the 
bank by which he was employed as receiving teller. 
He pleaded guilty and after inquiry it was found he 
was drawing a salary of $90 a month. The Judge 
then said that the directors of the bank were to 
blame, and told the boy to go home, saying that he 
would send for him when he wanted him.” He 
said if that sort of procedure were encouraged it 
would be “striking at the foundation of our gov- 
ernment.” He reiterated his intention of a confer- 
ence with a view to possible impeachment. 

The action which the Judge took was to parole 
the boy to the custody of his lawyer while the 
final disposition of the case should be under ad- 
visement. 

The record of the Landis case up to the date 
of going to press shows the following: 

February 2.—Congressman Benjamin F. Welty, 
of Ohio, introduced a resolution that the Committee 
m Judiciary be authorized to investigate Judge 
Landis’ acceptance of the position of baseball arbiter 
and report what, if any, action should be taken by 
the House. Referred to the Committee on Rules and 
ordered printed. 

February 11.—Mr. Welty introduced a bill “mak- 
ing it unlawful for any Judge appointed under the 
iuthority of the United States to receive compen- 
sation for exercising the duties of arbiter.” 

February 11.—Publication of fact that Attorney 
General Palmer on February 7 wrote an opinion to 
Mr. Welty holding Judge Landis’ action was not in 
violation of law. 

February 12.—Senator N. B. Dial, of South 
Carolina, demanded impeachment of Judge Landis 


if it should be shown that he was correctly quoted 
by the newspapers as to what he said to an Ottawa, 
Illinois, bank president at the end of the trial of a 
nineteen-year-old boy, employed at monthly wages 
of ninety dollars, who had pleaded guilty to em- 
bezzlement, though the money was subsequently 
restored. 

February 13.—Judge Landis in speech to mem- 
bers of the American Legion in Des Moines, Iowa, 
declared that he made the statement “that the board 
of bank directors that was guilty of creating the 
condition I have outlined would naturally invite 
embezzlement.” 

February 14.—Representative Benjamin F. 
Welty, rising to a question of personal privilege, . 
declared that he “impeached” Kenesaw M. Landis 
and filed charges against him, all in connection with 
baseball, which were referred to the House Judiciary 
Committee. 

February 14.—Senator Dial attacked Judge 
Landis in the Senate for his words in connection 
with the Ottawa bank embezzlement case and de- 
clared that he “proposed to bring the matter to the 
attention of some friends in the House and see if 
we can not prefer charges against him and im- 
peach him.” 


February 14.—Judge Landis stated: “It isn’t 


my judicial character that has caused this attack. 
The basis for the impeachment movement was my 
plain statement concerning the responsibility of 
employers and the question of fair wages.” 
February 15.—Chairman Volstead of the House 
Judiciary Committee gave notice to Representative 


Welty to gather his evidence and call his witnesses 
for an immediate hearing. 


The Welty Resolution 


Following is the resolution on acceptance by 
Judge Landis of the position of final arbiter of 
questions arising in the two major leagues intro- 
duced in Congress on Feb. 2 by Representative 
Benjamin F. Welty, of Ohio. 

“Whereas it is alleged, and common fame has 
made the facts known, that Kenesaw M. Landis, 
United States judge for the northern district of 
Illinois, entered into a contract to act as an arbi- 
trator in all matters of difference in organized base 
ball at a salary of $42,500 per annum; and 

“Whereas, said Kenesaw M. Landis was at 
the time he so entered into said contract and still 
is one of the district judges of the United States, 
towit, the northern district of Illinois, and was 
then, and still is, drawing a salary of $7,500 and 
expenses per annum, payable monthly out of the 
Treasury of the United States, Therefore be it 

“Resolved, That the Committee on the Judi- 
ciary be authorized to send for persons and papers, 
administer oaths, take testimony, and otherwise 
inquire into the facts and report what, if any, action 
in their judgment should be taken by this House.” 


Judge Landis’ Statement at St. Louis 
At a banquet given by the Missouri’ Bar Asso- 
ciation in St. Louis Dec. 4, 1920, Judge Landis made 
the following reference to the matter, taken from 
the report of the official stenographer: 
“I was delighted, of course, to hear the ref- 
erence of your presiding officer (Toastmaster Far- 
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rington) to the great game. That is a thing to 
which I have given all of the time that I could 
decently embezzle from the public service. (Laugh- 
ter. Applause.) 

“For a good many years there has been some 
discussion of the question of whether I had a right 
to take up this baseball in the capacity about which 
you have been told. Whether or not there was not 
an inherent incongruity or incompatibility between 
that and sitting on the bench of a Federal court. 

“Now, I have not the slightest feeling of re- 
sentment as.a result of that discussion or criticism; 
not the slightest. I say to you in all frankness that 
that presents a situation that folks have a right to 
give their attention to and consider and analyze 
and make up their minds about, and if they come 
to a conclusion hostile to it they certainly have 
got a right to express their hostile opinions. I in- 
sist now on the fullest liberty of discussion, upon 
the fullest liberty of criticism and condemnation for 
that that I insisted on one month after I went upon 
the bench nearly sixteen years ago in the way of 
the fullest liberty of criticism and condemnation 
of the work of judges on the bench as judicial 
officers. 

“I never have taken the slightest stock in the 
dogma that the work of a judicial officer was beyond 
criticism. There is nothing beyond criticism in 
the way of the exercise of the public power of this 
people; and so, when one of these judicial officers 
takes on something additional, as I have done, why, 
I don’t want anybody to get the notion—of course 
I would like to have it approved. I am weak enopgh 
to prefer the approval, the friendly consideratipn 
of my fellows. Some men say they don’t care; I 
do. I would prefer the approval of my fellows; 
but, as between the kind of policy that I was 
brought up to, that the work of judicial officers 
should not be criticized, the judgments of court 
should not be criticized, and individual’ condemna- 
tion such as I have referred to, I prefer the latter. 

“There is a way out of this situation, gentle- 
men. If there is an impropriety, gentlemen—and 
I say to you I have not seen it—but there is a way 
out. The Constitution of the United States contains 
a provision authorizing the impeachment of a public 
officer who goes wrong. In my case you don’t need 
to resort to impeachment. If either house of Con- 
gress during the seven years that I expect to give 
the best I have got and still do my court work, 
if I remain there, give the best I have got to bring- 
ing this thing back to where it was and to keeping 
it where the tens of millions of people want it to 
be—if, during that»time, either house of Congress 
shall pass a resolution, a majority of the members 
voting for it, expressing that House’s disapproval 
of this thing, my resignation will go to Washing- 
ton by telegraph.” (Applause) 


Attorney General’s Opinion 


Following is Attorney General Palmer’s official 
opinion : 





February 7, 1921 

Hon. B. F. Welty, 

House: of Representatives, 

Washington, D. C. , 

My dear Congressman: 

In reply to your letter of February 2nd, wherein 
you request information as to whether or not 
it is a misdemeanor for a Federal Judge to receive 











an emolument in addition to his salary for acting 
as an arbitrator on matters which might come into 
his court, I have examined the subject, and you 
are advised that it is not a crime, either misde- 
meanor or felony. 

There seems to be nothing as a matter of 
general law which would prohibit District Judges 
from receiving additional compensation for other 
than strictly judicial services, such as acting as com- 
missioners or arbitrators. There are a number of 
instances in which Federal Judges have been desig- 
nated by Congress or by the Executive to act as 
commissioners to pass on claims. The matter is 
fully discussed in United States v. Ferreira, 13 
How. 40, 47, and the note on page 52, where it was 
held, in effect, that Congress could designate a 
Federal Judge to adjust claims under a treaty with 
Spain, for the reason that such an office or function 
did not have the essential qualities of a court. In 
1898 the question was referred to Attorney General 
Griggs whether Judge Putnam could be paid extra 
compensation under his appointment as commis- 
sioner to decide the claims arising out of seizure 
of British vessels in Bering Sea, and it was held he 
could. Several instances of federal judges acting in 
such capacity are referred to in the opinion. (22 
Ops. A. G. 184, 188, 189). 

The fact that the judge’s action as “arbitrator” 
might come up collaterally in the court of which he 
is a member does not affect his right to hold the 
position or perform the functions, though it might 
make it improper for him to sit in the federal court 
in some particular case; e. g., the judge’s actions 
as a property holdef might come up in the court of 
which he is a member. 

Aside from the general law, therefore, such 
action could only be illegal if made so by some 
specific Act of Congress. I do not find any such 
act. The only two which seem fo have the slightest 
bearing on the subject are Section 1 of the Legis- 
lative, Executive and Judicial Appropriation Act 
of March 3, 1917, c. 163, 39 Stat. 1106, Comp. Stat. 
3231-a, and Section 258, Judicial Code. 

The former provides as follows: 


On and after July first, nineteen hundred and nine- 
teen, no Government official er employee shall receive 
any salary in connection with his services as such official 
or employee from any source other than the Government 
of the United States, except as may be contributed out 
of the treasury of any State, county, or municipality, 
and no person, association, or corporation shall make any 
contribution to, or in any way supplement the salary of, 
any Government official or employee for the services per- 
formed by him for the Government of the United States. 
Any person violating any of the terms of this proviso 
shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not less 
than $1,000 or imprisonment for not less than six months, 
or by both such fine and imprisonment as the court may 
determine. 

This act evidently does not apply to the pres- 

ent case for two reasons. First, its position as a 
proviso to the appropriation for the Board of Edu- 
cation shows that the term “Government official” 
does not extend to or cover federal judges. Second, 
the additional compensation in the present case will 
not be paid in connection with or for the judicial 
services performed for the Government. 

Section 258, Judicial Code, Section 1235 Comp. 

Stat., provides: 


It shall not be lawful for any judge appointed under 
the authority of the United States to exercise the profes- 
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sion or employment of counsel or attorney, or to be en- 
gaged in the practice of the law. Any person offending 
against the prohibition of this section shall be deemed 
guilty of a high misdemeanor. 


Congress evidently had in mind the matter of 
outside employment of judges by the enactment of 
Section 258, supra, and it deliberately decided not 
to go further than to prohibit their emplcyment as 
counsel or attorney. This statute was an Act of 
December 18, 1812, c. 5, 2 Stat. 788, and contained 
also the provision as to residence in the district. 

In other respects the attention of Congress has 
been called to the matter of Government officials 
receiving emoluments from outside affairs, and has 
legislated on it to the extent desired and expressed 
specifically in the enactments of Congress. This is 
a demonstration of a negative character that Con- 
gress has proceeded no further than it desired, 
having in mind this specific subject. 

While it might be true that the judge’s duty 
as arbitrator would take so much of his time as to 
interfere substantially with the performance of his 
judicial duties, this, of course, would be. a matter 
to be disposed of when such interference has 
actually occurred, and would probably be an ob- 
jection only on the ground of incompetency, and 
considered upon that ground: only. 

I am, therefore, answering your question‘in the 
negative. 

Respectfully, 
(Signed) A. Mitchell Palmer, 
Attorney General. 


Upholds Judge’s Course 
Following is a friendly comment on the Judge’s 


action, from the December (1920) issue of Law 
Notes, under the title “Side Lines for Judges:” 

“Assuming his new duties will not take so much 
time as to interfere with the proper discharge of 
his judicial functions, there seems to be nothing 
except the novelty of the situation and the magni- 
tude of the salary paid to cause any comment. 
There are many unpaid positions on committees 
and directorates which a public-spirited judge as- 
sumes from time to time, for which in fact his ju- 
dicial prestige is one of his qualifications, and few 
if any of these involve more of real public useful- 
ness than that which Judge Landis has accepted.” 

Criticises Acceptance 

The Michigan Law Review makes the follow- 
ing critical comment: 

“A man receiving a salary of $42,500 per year, 
the amount which it is said Judge Landis is to get 
from baseball, may reasonably be expected even 
in these days of high wages to give at least a con- 
siderable portion of his energies and time to the 
work for which he receives such sum. It would 
seem inevitable that the public service must suffer 
by such division of effort. 

“It must be further evident that it is the official 
position which Judge Landis holds and the really 
splendid record he has made in clearing up certain 
types of fraudulent and criminal practices that make 
him peculiarly acceptable to the baseball magnate. 
But for his judgeship he would probably be no more 
fitted or desired than thousands of able men inter- 
ested in the national game. It, appears to us that 
Judge Landis is prostituting his high office for the 
sake of a commercialized, professional sport.” 





NEW ORLEANS HOSPITALITY 


New Orleans exhibited its traditional charming 
hospitality on the occasion of the meeting in that city 
of the Executive Committee of the American Bar 
Association and the Commissioners on Uniform State 
Laws. The program of the meetings and the enter- 
tainment provided for the visitors were arranged by 
Mr. W. O. Hart, assisted by other members of the 
Bar of New Orleans, including A. Goldberg, Clarence 
de Lucas, E. S. Lazarus, Hunter C. Leake, Charles 
P. Fenner, Chief Justice Frank A. Monroe, W. W. 
Young, Warren Woodville, John A. Woodville, J. 
Zach Spearing, W. W. Westerfield, ex-Chief Justice 
Joseph A. Breaux, E. M. Stafford, J. J. McLoughlin, 
R. L. Tullis, H. J. de la Vergne, George Denégre, 
Sol Weis and J. F. C. Waldo. 

In addition there was a special committee of ladies 
who did everything possible to make the stay of the 
ladies of the visiting party entertaining and delightful. 

They were given a “Getting Acquainted” recep- 
tion on Wednesday afternoon and a theatre party 
on Wednesday night; a walk Thursday afternoon 
through historic French and Spanish New Orleans 
under the guidance of Mrs. Helen Pitkin Schertz, the 
walk ending with a tea at the Quartier Club in a house 
owned by the United Daughters of 1776 and 1812 
and which was one of the headquarters of Andrew 
Jackson before the Battle of New Orleans; and a 
tea al fresco under the beautiful oaks on the grounds 
of the Country Club on Friday afternoon as guests of 
the League of Women Voters of Louisiana. 

Thursday morning the entire party, ladies and 
gentlemen, was welcomed by the Louisiana State Bar 


Association through Mr. J. Zach Spearing, the Vice- 
President, ‘the response heing.made by President 
Blount. The party then visited the City Hall where 
it was received by Mr. R. M. Murphy, acting mayor, 


who welcomed the visitors to New eans. Mayor 
John Galvin responded felicitiously. 

The visit to the Louisiana Supreme Court, where 
the visitors were presented by Mr. W. O. Hart and 
Mr. Carleton Hunt addressed the court and Chief 
Justice Monroe responded, was another interesting 
event. There was also a ride through the upper and 
lower parts of New Orleans, and on Thursday night 
the visitors, by special invitation, attended the Twelfth 
Night Revelers’ Ball. 

On Saturday morning the entire party, with some 
members of the local committee, was taken on the har- 
bor boat Samson for a trip up and down the Missis- 
sippi River at a time when there were more ships in 
the harbor of New Orleans than ever before. The 
boat went as far as the Chalmette Monument, mark- 
ing the spot of the great victory of Andrew Jackson 
over the British on January 8, 1815. 

The crowning feature of the visit was a “Get 
Together” geographical dinner given in the Elks grill 
room on the evening of Friday, January 7, the ménu 
of which, under the heading, “Eating Is America’s 
Greatest Indoor Sport,” represented a triumph of the 
culinary art. Mr. W. O. Hart presided. Outside of 
the regular program there was a complimentary dinner 
by some of the members of the Bar of Louisiana to 
President W. A. Blount on Wednesday night at which 
the members of the visiting bodies were guests of 
honor. 



















































































Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of time, 
place and programs of regular meetings and the 
action there taken but also reports of other in- 
teresting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting in the Journal. The col- 
lection of reports will enable each State Bar As- 
sociation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 











FLORIDA 

The Executive Council of the Florida State Bar 
Association has met on two occasions under the 
instructions of the Association for the purpose of 
evolving a bill to be submitted to the State Legis- 
lature incorporating the bar in Florida. It is pro- 
posed to follow neither the Nebraska act nor the 
recommendation of the American Bar Association 
exclusively. Perhaps a combination of the two with 
some original ideas will be included. The main 
purpose will be thg placing in the hands of the 
lawyers themselves through the State Association 
power to regulate the practice of law in a measure, 
to prevent unethical practice and generally bring 
about an elevation of the standard of the Bar. It 
is believed that ultimately an organization such as 
is contemplated will be a source of great moral good 
in the state and of material assistance in bettering 
legislation and in the general improvement of our 
laws. 
It was originally proposed to hold the next 
annual convention at Miami on March 28 and 29. 
However, a referendum is now being held for the 
purpose of deciding whether said Convention will 
be held at Jacksonville instead of Miami, because of 
its greater accessibility. 

Ropert A. HENDERSON, JR., 
Secretary. 





ILLINOIS 

With the close of the fall district meetings the 
Illinois State Bar Association took up the next order 
of business on its yearly program, the problem of 
trying to create more interest in the local bar asso- 
ciations. 

On December 9, 1920, the Committee on Judi- 
ciary of the Constitutional Convention reported the 
proposed judicial article for second reading. The 
general understanding with the bar of Illinois was 
that this article contained a lot of innovations. This 
impression was the result of erroneous newspaper 
articles, and the State Bar Association felt that be- 
fore the lawyers definitely decided upon the merits 
of the proposed article it should be carefully studied. 
To this end a series of local bar association meet- 
ings were arranged commencing at Danville, Jan. 
22, and followed up at Waukegan, Jan. 28; Gales- 
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burg, Jan. 29; East St: Louis and Quincy, Feb. 5; 
Jacksonville, Feb. 7; Wheaton, Feb. 10; Kankakee 
Feb. 19; Joliet, Feb. 24. At each of these meetings 
there was an explanation of the judicial article by 
some member of the Judiciary Committee of the 
Constitutional Conventidn, followed by questions 
and discussion by local lawyers. 

The result has been a decided awakening in 
the bar to the merits of the proposed article, and 
Illinois lawyers who have not read the State Consti- 
tution for years are studying its provisions. 

Incidentally these discussions have developed 
a desire on behalf of the local bar for discussions 
on other legal subjects of practical interest and 
the State Association is now offering to furnish 
speakers to any local bar desiring to hold such a 
meeting. Some of the subjects on which requests 
have been made for speakers are the New Corpora- 
tion Act, the Revenue Article of the New Consti- 
tution and Public Utility Regulation. This feature 
of the activities of the State Bar Association prom- 
ises to be of great benefit to the bar of Illinois. 

The Committee on New Members, with Cap- 
tain George A. Berry, Jr., as Chairman, held a 
meeting Jan. 28, and is planning for a new mem- 
bership campaign to be put on during the month 
of March. The Soldiers’ Memorials Association 
Committee is engaged in obtaining the biographies 
of soldier lawyers who lost their lives in service 
and it is planned to present a memorial to the Su- 
preme Court at the June term in honor of the 
lawyers of Illinois who served in the great war. 
Major Edgar B. Tolman is the Chairman of this 
committee. 

The Committee on Fees and Charges is also 
active in their revision of the present schedule and 
expect to get a questionnaire out to the member- 
ship during the coming month. 

One of the recent activities of our Association 
has been the printing and framing of the Canons of 
Ethics. We are trying to get the various local bar 
associations to see that a framed copy of the canons 
is displayed in every court house in the state. We 
have already succeeded in placing them in nine court 
houses. If our Canons of Ethics are a good thing, we 
ought not to be ashamed of them and we have found 
that hanging them in a conspicuous place where the 
public can read has a very good effect. 

R. ALLAN STEPHENS. 











MISSOURI 

The General Assembly of Missouri is now in 
session and the efforts of the Missouri Bar Associa- 
tion are being directed towards securing some legis- 
lation which the Association has endorsed. 

Mr. William S. Bedal, Third National Bank 
Building, St. Louis, has been appointed by President 
Curlee as chairman of a special committee to secure 
legislation which will prohibit the evil of soliciting 
law suits. The chief purpose, of course, is to make 
it unlawful to solicit employment in damage suits. 

Mr. Alexander H. Robbins, editor of the Central 
Law Journal, is chairman of the Committee on 
Uniform Legislation. Mr. Robins is especially in- 
terested in the passage of the Uniform Sales Act 
and it is hoped that his activity may produce re- 
sults. 

Mr. Murat Boyle, of Kansas City, is chairman 
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{ the Committee on Legal Education and as such 
has charge of the association’s bill to raise the stand- 
irds for admission to the bar in Missouri. There 
was a meeting of his committee at Jefferson City 
m Jan. 28. 

It is too early to predict the attitude of the 
General Assembly with reference to any of these 
measures. Representative O’Donnell, of Kansas 
City, has introduced a bill which will remove judi- 
cial candidates from the primary system. Such 
legislation was approved by the Association at its 
December meeting. 

Two of the matters which will receive special 
attention in the General Assembly are a general 
revision of the election laws and the consolidation 
of the yarious departments of state government. 
30th of these measures are much desired by Gov- 
ernor Hyde and both would seem to embody sound 
general principles. 

President Francis M. Curlee has now appointed 
all of his committees and has exercised good judg- 
ment in his selections. Mr. Edwin W. Huftman, 
Pierce Building, St. Louis, is the Chairman of the 
Committee on Grievances and Legal Ethics. Hon- 
orable John M. Atkinson is chairman of a special 
committee which has the duty of securing informa- 
tion in order to make tentative suggestions to the 
Constitutional Convention which is likely to be 
convened in Missouri within the next year. 

KENNETH C. SEARS, 
Secretary. 





NEBRASKA 


The. Twenty-first Annual Meeting of the Ne- 
braska State Bar Association took place Dec. 27 
and 28 at Lincoln. 

The principal recommendations of material 
legislation were as follows: 

1. That the Legislature in passing legislation 
under the recent amendment to the State Constitu- 
tion authorizing the verdict in civil cases by a five 
sixths vote of the jury, provide for deliberation for 
a reasonable time on the old unanimous verdict 
basis, before a five-sixths verdict should be author- 
ized; this time to be fixed by the Legislature. 
Suggestions made in discussing the proposition 
varied from five to twenty hours. 

2. Provision that recognizances in criminal 
cases shall be continuous from term to term. 

3. Provision that members of the Supreme and 
District Courts shall be members of the Bar, at least 
30 years of age, and resident in the State or their 
respective district at least three years prior to as- 
suming the duties of their offices. 

4. Recommendation, to be submitted to the 

Legislative Reference Bureau of the State for for- 
mulation in detail, as to correction of various long 
standing clerical errors and oversights in miscel- 
laneous State Statutes. 
5. Recommendation of a provision that it shall 
be the duty of every Judge of the Supreme or Dis- 
trict Courts to call the attention of the Legislature 
to defects in existing laws, with a view to their 
correction, whenever such defects shall in the course 
of the performance ef judicial duties, come to the 
attention of such Supreme or District Judge. 

The Special Committee on the incorporation 
of the Bar submitted a report. After lengthy dis- 
cussion, in which the principal speeches in favor 
of the submission of the proposed act to the Legis- 

~ 


lature were made by John N. Dryden, of Kearney ; 
C. E. Abbott, of Fremont, and J. H. Broady, of 
Lincoln, and against by Wm. V. Allen, of Madison; 
C. L. Rein, of Lincoln, and Paul Jessen, of Ne- 
braska City, the committee’s report was indefinitely 
postponed. It was apparent from the discussion, 
however, that the objections raised by members 
were directed to the particular draft rather than 
to the principle involved; and on motion of L. C. 
Westwood, of Tecumseh, the Chair was directed to 
appoint a new Committee of five members to advise 
upon and, if their findings justified it, to recommend 
a plan for a cohesive organization of the Bar of the 
State with provision for self-government and for 
control of admission and discipline of members. 

The Committee on Legal Education, C. Petrus 
Peterson, of Lincoln, Chairman, recommended that 
the preliminary requirements for those seeking ad- 
mission by law office study and examination be 
raised from three years high school or the equiva- 
lent thereof to four years in high school or the 
equivalent thereof, also that preliminary require- 
ments for entrance to law colleges be raised to two 
years of prior college training. 

The following officers were elected for 1921: 
President, A. G. Ellick of Omaha; Vice-Presidents, 
C. P. Anderbery, Minden; Earl M. Kline, Nebraska 
City ; and William E. Shuman, North Platte ; Secre- 
tary, Anan Raymond, Omaha; Treasurer, Raymond 
M. Crossman, Omaha. Member Executive Council 
for three years, Guy C. Chambers, Lincoln. 

The cocnraee included addresses by President 
William M. Morning on “The Lawyer’s Part in 
Government”; by Dean Warren A. Seavey, of the 
College of Law, University of Nebraska, on “The 
Law Schools and The Bar”; and by Judge Martin J. 
Wade, of the United States District Court, on “The 
Faith of The Fathers.” 

The Twenty-Second Annual Meeting will be 
held at Omaha during the holiday recess of 1921. 

ANAN RayMonp, 
Secretary. 





OHIO 

The Ohio State Bar Association held its Mid- 
Winter Meeting at Toledo, Ohio, January 28 and 29. 
Notwithstanding these mid-winter sessions were 
originally planned primarily as social gatherings, 
they have developed into meetings for the trans- 
action of business matters and are now of impor- 
tance equal to the annual meetings held in the sum- 
mer season. 

The most important subject under discussion 
by the Association at its Toledo Meeting was that 
of the statutory organization of the Ohio bar. A 
brief statement of the procedure of the special com- 
mittee may be of interest. At its first meeting the 
committee determined to submit to the entire bar 
of Ohio the full text of “An Act to Provide for the 
Organization and Government of the State Bar,” as 
set forth in the December (1920) issue of the Journal 
of the American Judicature Society. Accordingly, 
copies of the model act were furriished to and pu 
lished by the two, weekly law periodicals of Ohio 
and in the daily legal newspapers issued in Cincin- 
nati, Cleveland, Columbus, Dayton and Toledo. 
Members of the bar were requested to study the 
model bill and make recommendations as to changes 
or amendments, and report their ~~ to 
the committee at its second meeting. Few mem- 
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thus afforded, and at its second meeting the com- 
mittee proceeded to draft a bill for submission to the 
mid-winter meeting of the Association at Toledo. 

The bill presented by the committee is entitled, 
“A Bill to Provide for the Better Government and 
Greater Usefulness of the Bar of Ohio.” After de- 
claring all attorneys at law, and persons thereafter 
admitted to the practice of law, officers of the Su- 
preme Court of Ohio and members of the State Bar, 
subject to the provisions of the enactment, a board 
of governors is created, three representing each of 
the appellate court districts of the state, making a 
total of 24 governors, at present. The governors 
are to be elected biennially by ballot of the entire 
membership of the State Bar, after nomination by 
petition signed by at least ten members of the State 
Bar. The officers of the State Bar are to be chosen 
by the board of governors from among the mem- 
bers of the board, the secretary being the only 
officer who is not required to be a member of the 
board. Jurisdiction is conferred upon the board of 
governors to investigate complaints and take dis- 
ciplinary action, by reprimand, suspension or dis- 
barment of attorneys, the action of the board being 
subject to review by the Supreme Court sua sponte 
or by proceedings in error by the disciplined at- 
torney., The inherent or statutory powers now 
possessed by the courts of the State are not affected 
by the terms of the proposed bill. Provision is 
made for an annual fee from each member of the 
State Bar, the funds arising therefrom to be de- 
posited with the State Treasurer and disbursed 
upon orders of the board of governors. A penalty 
is provided for practicing without having paid the 
license fee or without possessing a certificate of 
good standing in the State Bar. In the hearing 
of complaints, the board of governors is vested with 
power to subpoena witness, etc., the same as courts 
in the trial of causes. 

After some discussion the report of the com- 
mittee was unanimously adopted, not one member 
present having voiced opposition to the general 
proposition, and the bill was endorsed by the As- 
sociation with the understanding that slight amend- 
ments would be made before presentation to pres- 
ent session of the legislature. 

In the consideration of this subject the As- 
sociation was indeed fortunate in having secured 
the services of Judge Clarence N. Goodwin, of 
Chicago, who, as Chairman of the American Bar 
Association Committee on Incorporation of the 
Bar, reviewed the history of bar organization both 
from the standpoint of the American Bar Asso- 
ciation and that of the various state and local asso- 
ciations: His charming personality, pleasing man- 
ner of delivery and method of presentation of his 
remarks were a delight to those privileged to hear 
him. 

The Mid-winter meeting at Toledo was well 
attended, due to the efforts of President D. W. 
Iddings and of Judge J. I. Allread, Chairman of 
the Jydicial Section, who had sent communications 
concerning the meeting to the entire judieiary of 
Ohio and the individual members of the Bar, 
whether affiliated with the Association or not. 

President Iddings in his annual address called 
attention to the efforts to stimulate membership 
in the Ohio Association, spoke of co-operation with 
The American Bar Association, advocated the re- 









habilitation of the bar to its fommer professional 
standing in public estimation, discouraged the 
thought of reviving decadent Blue Laws, and 
scored the practice of dealing leniently with crim- 
inals, especially during the present reign of out- 
lawry. 

The Committee on Membership reported. an in- 
crease of some 300 members. The Association has 
been conducting a membership campaign for the 
last two months, the Executive Committee having 
secured as Executive Secretary H. H. Hollencamp, 
of Dayton, Ohio, who is making a personal canvass 
of tlie State. The results of this venture have thus 
far fully met the expectations of its proponents. 

Reports were aiso received from the Commit- 
tees on Judicial Administration and Legal Reform, 
on Enlargement of Jurisdiction of the Supreme 
Court, on Uniform Reporting and Amendment of 
Rule 6 of the Supreme Court, on Revision of Mili- 
tary Law, and on Organization of a Patent Law 
Section. 

Hon. George Gordon Battle, of the New York 
Bar, delivered an impressive and informative ad- 
dress upon the subject of “Trial of Cases,” and par- 
ticipated in the discussion of statutory organization 
of the Ohio Bar. 

The Judicial Section was addressed by Judge 
J. M. Killits, of the United States District Court, 


and by Chief Justice C. T. Marshall of the Ohio - 


Supreme Court. 

The final session of the Mid-Winter Meeting 
was concluded with an address by Hon. Robert 
P. Shick, of Philadelphia, Secretary, Comparative 
Law Bureau, American Bar Association, his subject 
being “Comparative Law.” 

Attention of the members present was directed 
to the meeting of The American Bar Association 
to be held at Cincinnati, August 31, September 1 
and 2, 1921. The Officers of the Ohio State Bar 
Association are already making plans and prepara- 
tions for the Cincinnati meeting. 


SOUTH CAROLINA 

The annual meeting of the South Carolina Bar 
Association was held at Columbia, Jan. 27 and 28. 
The attendance of members was splendid and the 
meeting a decided success. The orator of the oc- 
casion was Hon. James Hamilton Lewis, of Chicago, 
who delivered a masterful address to the Associa- 
tion, his subject being “Future Destiny of Our 
Foreign Relations.” 

The officers for the ensuing year elected by the 
Association are as follows: President, Hon. Charles 
Carroll Simms, Barnwell; Secretary, C. S. Mon- 
teith, Columbia; Treasurer, Alfred Wallace, Jr.} 
Executive Committee: Hon. Christie Benet, J. 
Waites Thomas, and Morris C. Lumpkin, all of 
Columbia. 

Our Committee on Publication warmly advo- 
cated to Association that each member subscribe 
to the Journal. 








WISCONSIN 

The Wisconsin State Bar Association, through 
a special committee on the retirement of judges, 
has prepared a Bill permitting judges of the Circuit 
Supreme Court of the State to retire upon an an- 
nuity after a specified period of service, and the 
Legislature will be requested to enact a statute ac- 
cordingly. 










LETTERS FROM BAR ASSOCIATION MEMBERS 


“In Contemplation of Death” 


Fort Dodge, Iowa, Feb. 2, 1921—To the Editor: 
or the purpose of calling attention to what I re- 
gard as an erroneous view of a legal question, ex- 
sessed in a recent editorial in the Journal, I address 
his letter to the Editor. I omit discussion of ques- 
tions of legislative policy, although dissenting from 
the opinion expressed in the editorial that death 
luties are either novel or more open to adverse crit- 
icism than other forms of taxation. But, upon 
grounds indicated below, I do challenge the legal 
views expressed in the editorial entitled, “In Con- 
templation of Death,” which appeared in the No- 
vember issue. 

(1). The words, “made in contemplation of 
death,” applied to gifts are not the equivalent of 
a definition of gifts causa mortis. Nor did the pres- 
ent Chief Justice suggest that view in Knowlton 
v. Moore. The view attributed to the Chief Justice 
once prevailed in the lower courts of New York, 
having originated in a dictum in Matter of Seaman 
(147 N. Y. 69). The original rule is finally repu- 
diated in the Dee case (In re Dee’s Estate, 148 
N. Y. Supp. 423; Aff’d., 210 N. Y. 625). The ques- 
tion presented in this case is stated to be “whether 
a gift made by the decedent, which was consum- 
mated by every ceremony essential to a gift inter 
vivos, was taxable as a gift ‘in contemplation of 
death’ ;” and it was held that “after some confusion 
of authority, it is now fairly established that such 
gifts may be taxable.” The tax was imposed and 
the decree affirmed by the Court of Appeals. This 


erroneous view seems never to have obtained else- 


where than in New York State. In Rosenthal v. 
People (211 Ill. 306) the original New York rule 
is definitely rejected; “Gifts causa mortis would be 
within the statute ; that is, a gift by one who antici- 
pates death as being near, made in view of his 
death, and to take effect by that event .... The 
statute, however, embraces all gifts made in con- 
templation of death, and that language does not 
naturally or necessarily involve a fraudulent in- 
tent.” (211 IIl., pp. 308-9). 

In Estate of Merrifield v. People (212 IIl., 400), 
certain transfers, stipulated to be irrevocable, were 
nevertheless held taxable. 

There are other express authorities upon this 
point, holding that the provision in reference to 
transfers “in contemplation of death” embraces 
absolute gifts inter vivos. (In re Estate of Benton, 
234 Ill. 366, 370; People v. Burkhalter, 247 Ill. 600, 
602; Conway’s Estate v. State, App. Ct. of Ind. 
717, 720; State v. Pabst, 130 Wis. 561, 590-1). 

(2). It is not the Treasury regulations that 
are at fault, if fault there is, in creating a presump- 
tion that transfers made within two years of death 
are “made in contemplation of death.” Congress 
has expressly so declared, viz: “Any transfer of a 
material part of his property in the nature of a 
final disposition or distribution thereof made by 
the decedent within two years prior to his death, 
without such a consideration (i. e., a fair consider- 
ation in money or money’s worth) shall, unless 
shown to the contrary, be deemed to have been 
made in contemplation of death, within the meaning 
of this title.” ; 

(3). Nor was the statutory presumption a new 


conception when Congress, on September 8, 1916, 
enacted the Estate Tax Law. The English Customs 
and Inland Revenue Act of 1881 provided a stamp 
tax upon “accounts delivered of the personal or 
movable property” of a decedent. The statute de- 
scribes the property to be included in the account, 
embracing, among other things, “any property taken 
as a donatio mortis causa made by any person dying 
on or after the first day of June, one thousand 
eight hundred and eighty-one, or taken under a. 
voluntary disposition made by any person so dying, 
purporting to operate as an immediate gift inter vivos 
whether by way of transfer, delivery, declaration of 
trust or otherwise, which shall not have been bona 
fide made three months before the death of the de- 
ceased.” (44 & 45 Vict., Chap, 12, Sec. 38, Subsec. 
a, par. a.). Eight years later the tax was extended 
to embrace gifts made within twelve months of the 
decedent’s death (52 & 53 Vict., Chap. 7, Sec. 11, 
sub sec, 1). 

The question of the meaning of the provision 
as to gifts inter vivos was settled in Attorney Gen- 
eral v. Booth, 63 L. J., Q. B., 356. 

The liability to tax of such absolute gifts was 
subsequently treated as a closed question. (In re 
Foster, 1 Ch. (1897) 484; In re Beddington, 1 Ch. 
Div., 1900, 771.) 

In 1894 an “estate duty” was substituted for the 
various probate and legacy taxes (Finance Act of 
1894 ; 57 & 58 Vict., Chap. 30). 

It is next provided that “property passing on 
the death of the deceased shall be deemed to in- 
clude,” among other things, property required to be 
included in an account under Section 38 of the Cus- 
toms and Inland Revenue Act of 1881, as amended; 
that is, property transferred by gift inter vivos made 
within twelve months of the decedent’s death. This 
provision was amended by the Finance Act of 1909- 
10, to extend the period to three years. 

It thus appears that the imposition of a tax, 
in the nature of a death duty, with reference to 
absolute transfers of property made before the 
passage of the taxing act, where the donor dies 
while the act is in operation, so far from being novel 
and extraordinary, has long been an incident of 
such taxation. 

There is a striking similarity between what 
was done by Congress in 1916 and what had prev- 
iously been done in England. In England, gifts, 
though absolute, were held to have a testamentary 
character solely by reason of their execution within 
a specified period of death. This period, at first 
three months, was lengthened to three years. Such 
gifts were “deemed” to pass at death, and held to 
be a proper subject for inheritance taxation. The 
Revenue Act of 1916 taxed only such gifts as were 
in fact due to the “contemplation of death.” The 
time of execution was merely made prima facie 
evidence of this fact, and then only when found 
in conjunction with other specified facts tending 
to show the testamentary nature of the transaction. 

(4). The power to impose a tax in that form 
has been recognized in more than one decision of 
the Supreme Court. The English Succession Duty 
Act of 1853 imposed a tax upon every “succession” 
as defined, and provided that “every, past or future 
disposition of property, by reason whereof any 
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person has or shall become beneficially entitled to 
any property or the income thereof upon the death 
of any person dying after the time appointed for 
the commencement of this Act,..... . shall be 
deemed to have conferred or to confer on the person 
entitled by reason of any such disposition. . .. 

a ‘succession’ ” (16 & 17 Vict., Chap. 51, Secs. 2, 10). 
These provisions were held to embrace interests 
vesting under instruments executed prior to the 
date when the act took effect, but coming into pos- 
session after that date. (Wilcox v. Smith, 4 Drew, 
80; Attorney General v. Fitjohn, 2 H. & N., 465. 
Attorney General v. Lord Middleton, 3 H. & N., 
125.) 

This was held in spite of the fact that the act 
was passed on August 4, 1853, but became effective 
on May 19, 1853 (Sec. 54). It was thus possible 
to give effect to the word “past” by including trans- 
fers between May 19 and August 4. The Court 
however refused to impose this limitation upon the 
words of the act. It was said: 


As to the words “past or future disposition,” it 
appears to me that “past” means previously to the 
passing of the act. (Vice-Chancellor Kindersley, in 
Wilcox v. Smith, 4 Drew, p. 50.) 


The Succession Duty Act passed by Congress 
in 1864 (Act of June 30, 1863; 13 Stat., Chap. 173, 
Secs. 126, 150) is clearly modeled upon the English 
Act. Like the English Act it taxes as a “succession” 
“every past and future disposition of property,” 
the provision being confined to real estate (Sec. 
127). This act came up for construction in the 
leading case of Wright v. Blakeslee (100 U. S. 174) ; 
and the Court unhesitatingly held that it imposed 
a tax upon a remainder, the title to which vested 
in 1846, but which did not come into the possession 
of the remainderman until after the statute took 
effect. 

Thus, it is clear that for a long period prior to 
the Revenue Act of 1916 the taxation of a “suc- 
cession” to property, although the right had come 
into existence by an instrument previously execu- 
ted, was a familiar concept. The next step was 
the taxation of transfers created by instruments 
executed prior to the statute, even without a “suc- 
cession” to the property thereafter. This also had 
become a familiar matter long before the passage 
of the act now in question, 


(5). Your editorial calling into question the 
right of the Federal Government to impose this 
tax asks: 


Can such a tax be reasonably called a tax at all? 
Is it a tax, “a duty,” “an impost,” or “an excise” 
within the delegated powers of congress or is it “an 
arbitrary and confiscatory excise bearing the guise of 
a tax” which calls for a “remedy by implying inherent 
and fundamental principles for the protection of the 
individual,” in the words of Chief Justice White in 
Knowlton v. Moore, 178 U. S. at page 109? 


I note first the reference to “the delegated 
powers of congress.” This is a phrase not usually 
employed in respect to powers possessed by the 
supreme legislative body of a sovereign state. And 
it is thus congress acts in laying taxes. 

Section 8, Article I, of the Constitution de- 
clares: “The Congress shall have power to lay and 
collect taxes, duties, imposts and excises.” The 
taxing power of Congress extends to all the usual 











objects of taxation and as we shall hereafter show, 
both historically and by virtue of the inherent 
power that lies in a sovereign state as well by ex- 
press grant, such power embraces every conceivable 
“subject” of taxation. 

In Knowlton v. Moore (178 U. S. 44, L. Ed. 
969, 977), affirming the right of Congress.to impose 
the inheritance tax levied by Sections 29 and 30 
of the War Revenue Act of June 3, 1898, (30 Stat. 
at Large, Chapter 448), the Court ‘said: 


It is not denied that, subject to a compliance with 
the limitations in the Constitution, the taxing power of 
Congress extends to all usual objects of taxation. 


And in the case of Brushaber v. Union Pacific 
Railroad Company (240 U. S. 1, 60 L. Ed. 499-500) 
the same point is affirmed. 

In the exercise of the taxing power by the 
United States, so long as Congress does not violate 
the particular constitutional provisions relating to 
the levy of taxes, there are no limitations upon its 
right to discriminate in selecting the subjects of 
taxation. (U. S. v. Billings, 190 Fed. Rep. 359). 

Transfers “made in contemplation of death,” 
may with perfect propriety be classed with other 
forms of testamentary transfers for the imposition 
of a tax in the nature of a death duty. 

Some of the language in Keeney v. New York 
(222 U. S., 525, 533-4, 56 Law Edition 299, 304) is 
not inappropriate apropos of the point made in the 
editorial. The Court there, speaking of conveyances 
inter vivos, reserving the use for life to the grantor, 
said: 

The privilege of acquiring property by such an 
instrument is as much dependent upon the law as that 
of acquiring property by inheritance, and transfers by 
deed to take effect at death have frequently been 
classed with death duties, legacy and inheritance taxes. 
Some statutes go further than that of New York, and 
tax gratuitous acquisitions under marriage settlements, 
trust conveyances, or other instruments where the 


transfer of property takes effect upon the death, not 
merely of the grantor, but of any person whomsoever. 


An opinion worthy of the perusal of any lawyer 
interested in the subject was written by the Court 
of Appeals for the Sixth Circuit on Dec. 10, 1920, 
in the case of Shwab v. Doyle. This decision does 
not announce new principles of law, but interprets 
and sustains the Federal Estate Tax upon the 
authority of long established precedents. 

D. M. Ketiener. 





Denver Bar Association Annual Meeting 


At the annual meeting of the Denver Bar As- 
sociation December 29, 1920, William E. Hutton 
was elected President and Albert C. Craig Secre- 
tary and Treasurer. Retiring President Charles 
R. Brock read a paper on “Our Republican Form 
of Government Imperiled,” and Albert A. Reed, 
active Vice-President of the United States National 
Bank of Denver, but also a member of the State 
Bar, delivered an interesting and instructive ad- 
dress on “The Federal Reserve System.” 





Books Received 


1921 Supplement, Barnes’ Federal Code; 1921 
Supplement, Holmes Federal Taxes. The Bobbs- 
Merrill Co., Indianapolis, Ind. 
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Recrology 


Edward W. Hines 


Edward W. Hines, member of the General 
Council of the American Bar Association, and a 
leading member of the Louisville, (Ky.) Bar, died 
unexpectedly in that city of heart attack on Jan. 31, 
at the age of 63. Mr. Hines was chairman of the 
State Board of Charities and Corrections and Dean 
of the Law Department of the University of Louis- 
ville. His death evoked some remarkable tributes 
from press and public men to the spirit of quiet, 
unobtrusive, efficient and patriotic service which 
distinguished his whole career. Mr. Hines was born 
in Butler County, Ky. In 1875 he began the study 
of law with his brother, the late Thomas H. Hines, 
former member of the Court of Appeals. He served 
successively as deputy clerk of the Warren County 
Circuit Court and clerk of the Court of Appeals of 
Kentucky. He was admitted to the bar in 1881, 











and he was the editor of the Law Reporter from 
1884 to 1890. He was the author of several works 
on law, the most important of which is “Abstract 
of Cases Decided by the Federal Courts Relating to 
the Limitations of the Fourteenth Amendment.” 

He became general solicitor of the Louisville- 
Nashville Railroad in 1902. In 1914 he was ap- 
pointed assistant counsel and examiner of the Inter- 
state Commerce Commission, and spent several 
years in Washington. He was chairman of the Ken- 
tucky Council of Defense in 1917, and Governor 
Morrow appointed him chairman of the State Board 
of Charities and Corrections in 1919, although he 
belonged to an opposing party. 


Robert Redfield 


Robert Redfield, a well known member of the 
Chicago, Illinois Bar, died in that city January 21. 
Mr. Redfield was born in Chicago, October 24, 1870. 


(Continued on Page 96). 
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Are You Alive to 





Do Your Clients Know — 


Your Clients’ Interests? 


The living do not interest an undertaker at all and the dead but once. Insolvent 
clients resemble the dead—they may pay one attorney’s fee upon their dissolu-, 
tion but nothing further. Don’t be a legal undertaker but keep your clients 
solvent for your own benefit as well as for theirs. Give them sound business as 
-well as legal advice. Business advice pays better fees than litigation. 


1. That they must carry Workmen’s Compensation Insurance and 
that they are directly or indirectly penalized for failing to do so? 


That They Should Carry— 
Public Liability Insurance 


Boiler and Fly-Wheel Insurance 
Fidelity Insurance 


Do you as a lawyer and business advisor know 
what these insurances cover and how they 
protect your clients’ credit and maintain their 
solvency? 





Automobile and Teams Insurance 


Sprinkler Leakage and Water 

Damage Insurance 
Burglary and Theft Insurance 
Plate Glass Insurance 
We shall be glad to furnish confidentially’ 
through our Home Office or local agent, any 
information desired in connection with such 
insurance. 


We also write contract bonds and all forms of bonds required in legal proceedings. 


Maryland Casualty Company 


Baltimore 





(Necrology—Continued). 


He was educated in the Chicago schools, Michigan 
University and at the Chicago College of Law. He 
was admitted to the Illinois Bar in 1892 and was 
thereafter assistant city prosecutor, member of the 
legislature, assistant corporation counsel and at- 
torney for the South Park Commissioners. He was 
particularly versed in municipal legal problems and 
was the attorney for the city of Chicago in the 
Twelfth Street widening project and was also the 
legal head of the Union Station project. During the 
war Mr. Redfield was counsel for the War Risk In- 
surance Bureau with the rank of Major. In 1918 he 
was appointed a judge advocate in the army. 

He was a member of the Chicago, Illinois, and 
American Bar Associations. He was a member of 
the firm of Tolman, Redfield, Sexton & Chandler. 


Judge John Campbell Avery 


Judge John Campbell Avery, United States 
Commissioner and President of the Pensacola ( Fla.) 
Bar Association, died on January 3. A committee 
appointed by Judge William B. Shepard of the 

ederal District Court to prepare resolutions pre- 
sented a memorial stating that the deceased “after 
nearly fifty years of practice in the courts of his 
country, fully sustained the high principles with 
which a member of the legal profession is charged, 
and leaves to the profession an example of the 
highest attainment resulting from singular devo- 
tion to professional duty and ethics.” . 
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MEMBERSHIP 


The Executive Committee in January approved the organ- 
ization and Plan of the Membership Committee. at 
Committee will be composed of one member from each of the 
eleven membership districts into which the states and territo- 
ries have been divided, together with the former Presidents 
of the Association, who wil serve as an Advisory Committee. 
The organization provides for District Directors, State 
Directors and County Advisers, thus covering the field fully. 
County Advisers are entrusted with the important task of 
preparing a list of members of the bar in their counties who 
would be desirable recruits and, after the names receive the 
proper approval, of securing their applications. The project 
is important and will no doubt enlist the enthusiastic co- 
operation of the members of the Association. 
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